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ABSENCE AND DEPARTURE FROM 
THE CLOISTER * 


NE of the obligations enumerated in the Code as in- 
cumbent upon all religious is the obligation to observe 
a cloister. Experience has proven that unrestricted 
communication with the outside world is not beneficial to re- 
ligious discipline and, therefore, that regulations regarding 
entrance into, as well as departure from, the cloister are de- 
sirable. Accordingly, with the passage of centuries, custom, 
particular law, and papal sanctions have become sources for 
the present laws of the Code governing the cloister. 

Quite naturally restrictions on the rights of individual reli- 
gious to absent themselves from the religious house are to be 
found in the legislation governing the observance of the clois- 
ter. It is this phase of the law with which the present paper 
is concerned. Moreover, as a further limitation of subject 
matter, it is proposed to exclude the papal cloister of nuns 
from consideration, so that attention will be confined to ab- 
sence from community life by all other religious. 

Community life has not always been obligatory for reli- 
gious and even where it existed, superiors could permit sub- 
jects to absent themselves from the cloister for extended pe- 
riods of time. A radical change, however, was introduced by 
Pope Clement VIII (1592-1605). He revoked the power of 
superiors to permit extended absences of religious from the 
cloister. In addition, he required that an apostolic indult be 
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sought every time an absence was prompted for some serious 
reason2 Today his legislation is incorporated with slight 
modifications in the Code of Canon Law. Thus, canon 606, 
§ 2, states: “It is not lawful for superiors to permit their sub- 
jects to dwell outside a house of their own institute, except- 
ing the case of canons 621-624: and excepting other cases 
based on a serious justifying reason recognized by the consti- 
tutions, provided that, in accordance with the constitutions, 
the time of absence be limited as much as possible: but for an 
absence of more than six months, except for study, the per- 
mission of the Apostolic See is always required.” * With two 
exceptions, namely, nuns and religious on the quest,* the 
canon applies to all religious. 

The particular laws of many institutes demonstrate even 
greater concern for life in common. Absence from the com- 
munity may be permitted only for a serious reason and if the 
absence is a notable one, e.g., more than three days, recourse 
to the major superior is necessary. If necessity dictates that 
the absence be extended beyond two months it frequently is 
reserved to the general superior to allow such a permission.® 

Although general and particular legislation make it abun- 
dantly clear that community life has become practically es- 
sential for the religious life, it must be admitted that prob- 


2 Decr. “ Nullus omnino”, 25 iul. 1599, § 19—Codicis Iuris Canonici Fontes, 
cura Emi Petri Card. Gasparri editi (9 vols. Romae [postea Civitate 
Vaticana]: Typis Polyglottis Vaticanis, 1923-1939. [Vols. VII-IX, cura et 
studia Emi Iustiniani Card. Serédi]), n. 187. . 


8 Abbo-Hannan, The Sacred Canons (2 vols., 1952, St. Louis: B. Herder 
Book Company), canon 606; cf. canon 606—Codex Turis Canonici Pii X Pon- 
tificis Maximi iussu digestus Benedicti Papae XV auctoritate promulgatus 
(Romae: Typis Polyglottis Vaticanis, 1917). Hereafter reference to this work 
is made merely by means of the abbreviation “can.” for canon, followed by 
the appropriate number, or by cc. where several canons are cited, 


4 Ce. 600-604; 621-624. 


5 Cf. Acta Ordinis Fratrum Minorwm iussu et auctoritate Rmi P. Leonardi 
Mariae Bello totius ord. Fr, min. Ministri Glis in commodum praesertim 
religiosorum sibi subditorum in lucem edita (Florentiae: Ad Claras Aquas, 
1941), pp. 198-200. Hereafter reference to this work will be made in this 
manner: Acta Ordinis Fratrum Minorum. 
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lems may readily arise in attempting to apply the law 
prudently. Before consideration of some of these problems, it 
should be noted that absence from the cloister has long been 
distinguished from unlawful egress from it. The latter is 
governed by canon 606, § 1, which directs superiors to pro- 
mote the careful observance of all regulations pertaining to 
departure from the cloister. On the other hand, the absence 
from the cloister of canon 606, § 2, is an absence longer in 
duration and one authorized by the superior. 

Authorities agree that an absence demanded by reason of 
some work which is not in keeping with the end of the insti- 
tute can only be allowed by the Holy See if the absence is to 
be protracted beyond six months. Thus, for instance, if a re- 
ligious were to be away from the cloister longer than six 
months to meet the serious financial needs of his parents, or 
to act in the capacity of secretary or companion to a bishop, 
an apostolic indult would be necessary.” 

Many superiors consider the following to be cases of suffi- 
cient importance and gravity to justify permission for a sub- 
ject to be temporarily absent from community life: priestly 
work in the care of souls; sickness or death of a close relative; 
the marriage of a member of one’s immediate family; the 
well-founded hope of conversion of a close relative through 
the presence of the religious at home; the possible prevention 
of a serious family misfortune or disturbance through a 
timely visit home.2 These causes correspond appropriately 


6 Unlawful egress is a departure from the precincts of the cloister for a brief 
period of time in violation of disciplinary rules established by the superior, 
custom, statute, or the particular law of the constitutions. Cf. Riesner, 
Apostates and Fugitives from Religious Institutes, The Catholic University 
of America Canon Law Studies, n. 168 (Washington, D. C.: The Catholic 
University of America Press, 1942), pp. 76-77. 


7 Cf. Acta Ordinis Fratrum Minorum, loc. cit. 


8In a questionnaire to fifteen provincial superiors, thirteen indicated agree- 
ment in regard to their acceptance of such reasons as sufficient to warrant an 
absence from the religious house. Although a questionnaire of this type 
conducted on private authority is not conclusive in itself, it nevertheless gives 
an indication of the customary interpretation given to the words gravi et 
justa de causa of canon 606, § 2. 
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to the serious and just cause required by the canon: they are 
serious because the matter in question is serious; they are 
just because they meet an occasion that is lawful. 

When a superior is confronted with a case like the ones just 
mentioned, he will nevertheless have to take other factors 
into consideration. Accordingly, the standard of poverty or 
disciplinary conditions prevalent in the institute may necessi- 
tate the denial of permission for absence even though the 
cause of the request might justify a similar permission at an- 
other time.*® Moreover, each petition must be considered in 
itself even though superiors may agree in general upon the 
sufficiency of various causes for the proper use of the faculty 
granted them in the law. Only thus can the superior satisfy 
his conscience regarding the relaxation to be granted, the 
gravity of which is implied in the canon through the words: 
“ Superioribus fas non est ” and “ nisi gravi et gusta de causa.” 

Many authorities may readily be expected to agree upon 
questions such as the ones considered above. But the appli- 
cation of canon 606, § 2, is not as simple as these few ex- 
amples might indicate. Other situations may present them- 
selves where uniformity of judgment or policy is less easily 
achieved. Since that is the case, it seems warranted to con- 
sider some such cases. 


1. Absence occasioned by vacation 


The topic of vacations is one reasonably subject to review 
in the light of the law curtailing absences from the religious 
life. Through the profession of his vows, the observance of 
his approved way of life, and a constant striving after evan- 
gelical perfection, the religious is assured by ecclesiastical au- 
thorities of happiness in this life and eternal happiness in the 
next. Superiors, moreover, are not oblivious of the composite 

*Toso, Ad Codicem Iuris Canonici Commentaria Minora (lib. II, pars II, 
Romae: Jus Pontificium, 1927), p. 185. 


i Practically all the superiors consulted in the above-mentioned question- 
naire agreed on this point. 
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nature of man and have wisely provided for various changes 
in the pattern of life whereby tensions so frequent in secular 
life are obviated for the religious. Allowances are even made 
for refreshing the individual’s physical powers through ferial 
days spent together under religious supervision with a mini- 
mum of ascetical and disciplinary restraints. No one has 
complaint with such wisdom, nor does canon 606, § 2, since 
the element of community life is maintained. The question 
becomes more pointed, however, if the vacation is to be spent 
away from the community life embraced by the religious. 

Some authors state that such vacations may be allowed 
where the custom exists, especially when great difficulty 
would arise in extirpating the custom, provided, of course, 
that the vacation be not of too long a duration." Such a 
justification for a vacation away from community life does 
not seem too impressive, particularly when another reason of 
greater cogency is available. Either a vacation can be con- 
sidered beneficial and permissible in a particular case, or else, 
representing an inroad upon the integrity of community life, 
it is to be banned. If the proper superior judges that a just 
and serious cause for a vacation exists in a particular case, it 
seems quite reasonable to allow it under canon 606, § 2, and 
any other restrictions that particular law may posit.’ 


2. Absence for works proper to the institute 


The only absence from the cloister permitted by the canon 
under consideration is that for the purpose of studies unless 
an apostolic indult is obtained. The law itself is very clear so 
that one is almost forced to wonder how any other than the 
obvious interpretation could have arisen. Vermeersch noted, 
however, that the literal observance of this canon would in- 


11 Vermeersch-Creusen, Epitome Iuris Canonici cum Commentarus ad 
Scholas et ad Usum Privatum (7. ed., 3 vols., Mechliniae, Romae: Dessain, 
1949), I, n. 763. 

12 Thus the Constitutions of the Carmelite Order of the Ancient Observance 
decree that religious coming to an area where the community has a foundation 
are to report to the Prior at once and live in that house. 
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troduce a new and severe obligation that could scarcely be 
harmonized with the works of many communities. He con- 
cluded, therefore, that constant recourse of superiors to the 
Holy See for permission to fulfill works proper to their reli- 
gious institute is not required by the Code.* Many reputable 
authors have espoused this view,’* and in view of their au- 
thority it seems that some extrinsic probability exists in favor 
of their teaching, namely, that absences from the cloister for 
works conformable to the end and purpose of the institute 
may be permitted according to the prudent judgment of the 
proper superior. Accordingly, they say, a religious engaged 
in the care of souls in a hospital, or in a secular parish, or in 
other works included within the purpose and end of the com- 
munity, such as that of chaplain in a seminary, does not re- 
quire the permission of the Holy See for a prolonged absence 
from the cloister. Such works, they continue, may be con- 
sidered as implicitly approved by the Holy See in the ap- 
proval of the community. Obviously, on the other hand, if 
a work is foreign to the purpose and end of the community, it 
is not to be undertaken by a religious without permission of 
the proper authority. 

The writer is certainly willing to accept the idea that a par- 
ticular work approved for a particular community by the 
Holy See can be undertaken without an apostolic indult even 
though it implies an absence beyond six months from the 
community life. Thus a community might have as an ap- 
proved work the administration and development of mission 


13 “ Dissertationes et Quaesita ”—Periodica de Re canonica et Morali utili 
praesertim Religiosis (Brugi, 1905—; ab anno 1927, Periodica de Re Canonica, 
Morali, Liturgica), X (1921), (36). Hereafter, reference to this journal will 
be made by the word Periodica. 


14 Beste, Introductio in Codicem (editio altera, Collegeville, Minn.: St. John’s 
Abbey Press, 1944), p. 411; Sartori, Jurisprudentiae Ecclesiasticae Elementa 
(II editio, Romae: Pontif. Athenaeum Antonianum, 1949), p. 40; Coronata, 
Institutiones Iuris Canonici ad Usum Utriusque Cleri et Scholarum (5 vols., 
Taurini: Marietti, 1936-1945; Vol. I, ed. altera et emendata, 1939), p. 735; 
Choupin, Nature et Obligations de l'Etat réligieur (septieme édition, Paris: 
Beauchesne, 1928), p. 416. 
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parishes until such time as the Ordinary has sufficient priests 
to take over the parishes. Even though this work may imply 
a prolonged absence from the community, it has been ap- 
proved as a work proper for that community and no indult 
would be necessary. Similarly an institute may have as one 
of its particular objectives the training of seminary chaplains. 
If this objective has been approved for the institute it would 
seem that the view of Vermeersch is certainly acceptable. 
It seems to the writer, however, that these instances are en- 
tirely different in nature to instances where such works are 
undertaken ratione ministerii and justified on the basis that 
the particular law of the institute recognizes that priestly 
ministry is compatible with the religious life. It seems to be 
a very broad view, perhaps an extension of the view of Ver- 
meersch, to say that any work involving priestly ministry 
may be undertaken, despite its demanding an absence beyond 
six months from the cloister, merely because the community’s 
law recognizes that the religious may engage in the care of 
souls. In the face of such a view, canon 606, § 2, does not 
seem to stand since its wording cannot justify so extensive an 
interpretation. 

It goes without saying that laxity and general decline of the 
common life can certainly be fostered through too liberal an 
espousal of the view justifying long absences from community 
life for works of the apostolate. Nor does the situation ap- 
pear to be improved by stating that the religious is thor- 
oughly within the law of canon 606, § 2, since he is habitual- 
iter within the cloister by reason of his vows although here 
and now he is actualiter away from it.” 

All may not agree that canon 606, § 2, should receive an in- 
terpretation demanding an indult for absence beyond six 
months for works of the ministry. But since the common 
good can so easily be affected through absences of this kind, 


15 Fanfani, De Iure Religiosorum (editio tertia, revisa atque notabliter aucta, 
Rovigo: Instituto Padano di Arti Grafiche, 1949), p. 471. 
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it certainly should be the major superior’s responsibility to 
make the judgment on the merits of an individual case. 

The spiritual welfare of a religious may also be endangered 
through absence from the life embraced at the time of reli- 
gious profession. Vermeersch was aware of the latent danger 
in his view and felt that it was the responsibility of the supe- 
rior to see that a subject be in the religious house sufficiently 
long to protect him from harm to his religious spirit.° The 
Holy See itself has indicated similar feelings with regard to 
religious on the quest. Religious returning from the quest 
should spend at least one or two months at home before being 
reassigned to the work.17 Finally, the recent instruction of 
the Sacred Congregation of Religious regarding military 
chaplains further reveals the importance attached to com- 
munity life for a religious. In the first place religious are to 
undertake the office of chaplain only when necessity dictates. 
Even then the superior’s permission to serve as chaplain is to 
be renewed every two years and the maximum limit of serv- 
ice time is placed at five years.’® 

The frequency and duration of absences permitted under 
the canon should give rise to serious reflection on the part of 
the superior. Juridically speaking, a religious who returns to 
the community after a prolonged absence may be asked to go 
to a different assignment outside the monastery. Although 
this may be technically permissible under the law, the supe- 
rior should only do so after seriously considering whether or 
not an injustice is being wrought upon the subject through 
absence from community life.!® Constitutions sometimes 


16 Pertodica, XX (1931), 145. 


17 Can. 624; 8. C. de Religiosis, decr. 21 nov. 1908, n. I, 1°—Fontes, n. 4391. 
This decree states that the religious are not to go alone but in pairs on the 
quest. In their own diocese they should not remain away from the religious 
house beyond a month; elsewhere the absence should not be prolonged be- 
yond two months. 


18 Acta Apostolicae Sedis, 47 (1955), pp. 93-97. 


19 Jone, Commentarium in Codicem Iuris Canonici (3 vols., Paderborn: 
Officina Libraria F. Schéningh, 1950), I, p. 534. 
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wisely discourage the practise of lengthy absences by restrict- 
ing the rights of religious living outside the community. 
Thus, the Dominican constitutions state that an individual 
engaged in work outside the community for a period longer 
than six months must have residence again for two months in 
his monastery before he enjoys voice therein.” 


The need for an indult permitting an absence beyond six 
months is hardly avoided through the periodic return of the 
religious to the cloister for a day or two at stated intervals. 
Vermeersch and Jone demanded that the religious return for 
at least a month in order to break the coalescence of time con- 
sumed in absences less than six months in duration. The 
basis for their deduction is an analogous application of the 
principle enuntiated in canon 556, namely, that an absence of 
a month is sufficient to break the continuity of the novitiate. 
Moreover, they very reasonably state that the finis abeuntis 
must be examined. Thus, if one begins an absence which is 
foreseen to be one exceeding six months in duration, an indult 
should be sought rather than making recourse to subterfuge.”! 

Tn conclusion, it can be said that religious life thrives where 
the common life is practised to perfection. Although ab- 
sences from the common life may be juridically justified, the 
common life may easily suffer through exceptions too readily 
permitted. 


3. Physical or mental illness 


Physical or mental illness may sometimes necessitate con- 
finement in an institution or hospital for a period beyond six 
months. At first glance one might be tempted to think that 
such a case was not envisioned by the lawmaker. Yet, the 
canon is quite clear and posits but one exception, namely, an 
absence beyond six months for purposes of study. Practically 
all the authors agree that an apostolic indult is required for 


20 Constitutiones Fratrum Sacri Ordinis Praedieatorum (Romae: apud 
Domum Generalitiam, 1954), No. 346, n. 5, par. 4. 


21 Vermeersch, Periodica, XX (1931), Jone, loc. cit. 
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such absences. Even the Congregation for Religious has in- 
dicated the necessity of an indult. When asked: “An sit 
necessaria venia Apostolicae Sedis ut religiosus gravi afflictus 
infirmitate degere possit extra domum propriae religionis, e.g., 
in sanatorio (pro tubercolotico) vel in manicomio (pro 
amente) etc.?”, the Congregation answered: Provisum per 
can. 606, § 2.22 In other words, an indult is necessary for pro- 
longed absences due to sickness. The same conclusion fol- 
lows if residence by the religious in question is to be in a 
hospital or institution of another religious institute. The 
canon indicates this when it speaks of absence from the house 
of one’s own (propriae) religious institute. 

In an allied matter the same Congregation warned superiors 
that permission should not be sought for sick or convalescent 
religious to reside at a resort or a sanitarium for a period 
longer than six months without a serious reason. Further- 
more, regulations regarding the religious life of the individual 
were established for the duration of the absence.** 

The necessity for an indult is quite reasonable in cases of 
prolonged absence from the cloister. It places each case un- 
der the review of the Sacred Congregation, giving an oppor- 
tunity for the issuance of specific directives which should help 
to alleviate wonderment or scandal, and prevent spiritual 
harm to the subject involved. 


4, Absence permitted in place of a dispensation from the vows 


It may happen that a religious wishes to leave the com- 
munity before the expiration of his or her vows. Experience 
shows that the immediate departure of such a one is fre- 
quently beneficial to all concerned. If only a brief period of 


22Sartori, Enchiridion Canonicum (editio VIII, Romae: Pontificium 
Athenaeum Antonianum, 1947), p. 126. 


238. C. de Religiosis, Litterae ad Moderatores Ordinum et Congregationum 
de religiosis qut, valetudinis causa, stationes balneares adeunt, 15 iul. 1926— 
Commentarium pro Religiosis et Missionariis (Romae: ab anno 1935; ante 
annum 1935, Commentarium pro Religiosis), VII (1926), p. 295. Hereafter, 
reference will be made to this periodical by the word Commentariwm. 
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time remains before the expiration of the vows, it seems that 
a superior could lawfully use the right granted in canon 606, 
§ 2, and permit the subject to depart, the more readily accord- 
ingly as the expiration day of the vows draws near. Such a 
permission to depart with several months remaining before 
the expiration of the vows might present a moral problem. 
Thus, if the superior were to foresee that the subject would be 
in serious danger of sinning against the vows while living in 
the world awaiting their expiration, he should not exercise the 
authority of canon 606, but rather have the subject wait for 
the expiration of the vows, or else apply for a dispensation. 
It is rather difficult to state just how long a period of time 
away from the cloister may be lawfully permitted by the su- 
perior in such a case. Possibly the best criterion regarding 
the extent to which the right of the canon may be employed 
will be the prudence of the superior who must judge the cir- 
cumstances of each case that presents itself. 

In the event that the superior, foreseeing no danger of 
sinning, permits the subject to go home and await the expira- 
tion of the vows, he should give proper instruction and direc- 
tions as to how the religious should conduct himself or herself 
until such time as the vows expire. 


5. Absence prompted by some personal necessity 


Canon 542 states that one whose parents are in serious fi- 
nancial need may not lawfully be admitted to the novitiate 
unless some provision may be made for the parents. A pro- 
fessed religious does not rid himself of this responsibility to- 
wards his parents through the profession of vows. He has an 
obligation to aid them if there is no other way to remedy 
their need. The ideal way to meet such a family need will 
be for the community to provide help whenever possible. 
Yet, if the community cannot satisfactorily fill this role, the 
religious should not necessarily seek an indult of seculariza- 
tion. Rather, the religious, male or female, should seek per- 
mission to live away from the community for a time, or for 
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the duration of the necessity. If the time required is foreseen 
to be something which will exceed six months in duration, the 
indult should be sought from the Sacred Congregation. The 
permission may be granted for a specified period of time while 
the cause exists. Once the cause ceases, however, the reli- 
gious is to return to the community life again. 


6. Absence for the purpose of incardination into a diocese 


The religious who desires to leave his community in order to 
be incardinated into a diocese must seek an Ordinary who will 
accept him. When an Ordinary has been found, and an under- 
standing effected between him and the major superior of the 
religious, an indult from the Sacred Congregation of Religious 
is necessary.” In order to expedite the procedure it is sug- 
gested that the religious, after consultation with and consent 
of his superior, present his reasons and petition in writing to 
the Ordinary. The proper major superior should likewise give 
the Ordinary a statement of permission for the religious and 
also, he should indicate his willingness to cooperate with the 
religious and his request. The Ordinary then presents his re- 
quest for the religious to the Congregation, enclosing with his 
own request, the letters from the petitioner and from his major 
superior. The Ordinary should also state whether he desires 
to incardinate the religious immediately or to accept him on a 
trial basis. 

The decree of the Congregation is addressed to the Ordinary 
for execution. It is an indult of secularization in view of in- 
cardination into a diocese. If it permits incardination without 
a trial, the religious becomes separated from his institute and 
incardinated into the diocese when the Ordinary executes the 
decree. If, on the other hand, the indult allows the Ordinary 
to accept the religious on a trial basis, it actually is an indult 
of exclaustration with the Ordinary appointed as executor. 
Once the rescript is executed, the Ordinary may accept the re- 
ligious at any time or he may prolong the experiment for a 


24 Sartori, Jurisprudentiae Ecclesiasticae Elements, pp. 43-44. 
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three-year period which can then be renewed for another three 
years. At whatever moment he incardinates the religious, the 
religious becomes free of his vows and a subject of the Ordi- 
nary. The Ordinary is then to inform the Holy See as well as 
the superiors of the fact that he has incardinated the religious. 
If the experiment should prove unsatisfactory, the Ordinary 
may, at any moment, send the religious back to his superiors, 
and the latter must receive him since he is still a religious. 

If the religious is rejected by the Ordinary and desires to re- 
peat the trial elsewhere, he must repeat the same procedure to 
acquire a new indult since the first indult was granted only to 
the Ordinary who originally made the request. 

If one accepts the view of those authors who maintain that 
absence beyond six months may be permitted for works of the 
ministry, such an absence may not be permitted to a religious 
who desires to assist in a diocesan parish in order to determine 
whether or not life as a diocesan priest is agreeable to him. 
The finis operantis of the religious changes the nature of the 
case from an absence ratione ministeru so that the superior’s 
right to allow the absence may not be invoked to justify his 
position away from the cloister. Rather, from the very begin- 
ning, an indult should be sought. 


7. Absence as a chaplain in the armed services 


On February 2, 1955, the Sacred Congregation of Religious 
issued an instruction: De Cappellanis militum religiosis.” 
This instruction clarifies the juridical position of the religious 
serving as a chaplain in the armed services. No indult of ex- 
claustration is necessary for the religious since he is to be con- 
sidered as lawfully away from the religious house by reason of 
priestly ministry. His absence may be permitted for as long 
as five years although a renewal of the permission to serve 
should be sought every two years from his superiors.”° 


25 Acta Apostolicae Sedis, 47 (1955), pp. 93-97. 


26 Previous to this instruction, there were two indults granted for the United 
States permitting religious to be away from the religious house for service 
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For the sake of completeness, a few observations remain to 
be made with regard to religious who depart lawfully or un- 
lawfully from the religious life. Lawful departure may be ef- 
fected through dispensation, departure with the expiration of 
one’s vows, or through expulsion. Each of these processes is 
clearly described in the Code of Canon Law where it is pointed 
out that a religious may voluntarily leave the religious life 
when his vows expire, or he may seek a dispensation from his 
vows for serious reasons.27 When lawful departure is sought 
by means of dispensation the legality of the process hinges 
upon the validity and gravity of the reasons prompting the re- 
ligious to seek the dispensation. A complete lack of the reli- 
gious spirit or a loss of one’s religious vocation would serve as 
examples for reasons justifying a petition for a dispensation. 
In the case of a religious belonging to an institute of pontifical 
right, the dispensation must be sought from the Sacred Con- 
gregation for Religious.”® 

Lawful departure may also be effected through dismissal ac- 
cording to the norms of the Code. The dismissal may be 
brought about either by the normal or by the abbreviated 
judicial process, or it may be automatically incurred through 
the commission of one of the crimes enumerated in canon 646. 

Unlawful departure from the religious life may categorize 
one as a fugitive or as an apostate. He is a fugitive if he 
leaves for a brief period of time but retains the intention to re- 
turn. He is an apostate if he completely abandons the reli- 
gious life with no intention of returning. In regard to these 
two types of religious a final point remains to be made. 


Practically all the authors state that one is a fugitive if he 
withdraws from religious obedience for a period of two or three 


with the armed forces. The first was on March 10, 1941. This indult was 
renewed on September 28, 1948: “ perdurantibus praesentibus rerum adiunctis 

. licentiam largiri valeat extra religiosam domum ultra sex menses 
permanendi.” 


27 Cc. 637; 638. 
28 Can. 638. 
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days but has the intention of returning to the religious life. 
Now certain penal sanctions are listed in the Code in canon 
2386 as affecting the religious fugitive. A norm of two or 
three days, however, makes the application of a penal sanc- 
tion rather difficult, or even impossible, in particular cases. 
Following the benign view of canon 2219, §1, therefore, all 
problems for the application of penalties to a fugitive will be 
eliminated if it is stated that a fugitive is one who withdraws 
from religious observance for a period of three days but re- 
tains the intention of returning to religious life. 

Regarding the apostate from religious life, the Code states 
that if one leaves the religious community and gives no indica- 
tion of his intent, he is presumed to be an apostate after thirty 
days absence since the law presumes he has no intention of re- 
turning. If, however, any manifestation of intent not to re- 
turn is given before that time is completed, then and there the 
person is an apostate and subject to the penalties for apos- 
tates. Such a manifestation of intent would be obvious in the 
event of an attempt at marriage or in the undertaking of some 
secular position completely incompatible with one’s life as a 
religious. In circumstances like these, the element of thirty 
days of absence would not be necessary for the imposition of 
the penalties for apostasy from religious life. 


Romazus W. O’Brien, O. Caro. 


Tue Catuouic UNIVERSITY OF AMERICA 
Wasuineton, D. C. 


LACK OF FORM MARRIAGES AND PROOF 
FOR DECLARATION OF NULLITY * 


T the outset may I express a word of grateful appre- 
ciation for the whole-hearted cooperation which was 
given to my request for information concerning cer- 

tain aspects of the handling of Defectus Formae cases in the 
various Dioceses. Questionnaires were sent to the 126 Arch- 
dioceses and Dioceses throughout the United States and 122 
of the answers were received. I would have liked to have 
written a personal letter of thanks to each Priest, but I 
thought that I could save the time and express my appre- 
ciation at this meeting. A word of grateful thanks is due to 
the Priests of the Chancery Office of the Dioceses of Brooklyn 
who assisted me in analyzing the results of the questionnaire 
and at the same time in suggesting points for discussion in 
this paper. 

It has been suggested that my observations in this panel 
discussion be restricted to the procedure which is followed in 
Defectus Formae cases as far as proof of the nullity of the 
marriage is involved. 

Since the procedure in Defect of Form cases is administra- 
tive, there are no set rules to guide it. Consequently, the 
matter of procedure in this particular field will be variable, 
and will depend a great deal upon the individual judgment 
of the person who is called upon to render the decision, or 
who is delegated by the proper authority to give the decision. 
In some instances there may be a danger of requiring too 
much by way of proof; in other instances there may be a 
danger of being satisfied with too little. It will be helpful 
for all to review, however, certain important questions which 


* Address delivered by the Right Reverend John J. Carberry, J.C.D., Offi- 
cialis, Diocese of Brooklyn, at the seventeenth annual National Meeting of 
The Canon Law Society of America, held October 25-26, 1955, at Hotel 
Hershey, Hershey, Pennsylvania. 
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present themselves in coming to a decision with reference to 
a decision in Lack of Form cases. 


It is an established fact that prior to the Council of Trent 
no procedure existed for a declaration of nullity of marriages 
contracted outside of the Church. Following the Council of 
Trent it was the constant practice of the Church to declare 
marriages null through an administrative process, if these 
marriages were evidently null by reason of complete lack 
of form. 


Since the publication of the Code of Canon Law the guid- 
ing procedure for evident cases of nullity because of Defect 
of Form has been the Reply of the Pontifical Commission for 
the Interpretation of the Code, October 16, 1919, n. 17.2. The 
Reply of the Interpretation of the Code was incorporated into 
the Instruction Provida in Article 231, § 1.3 In addition to 


1 Marx, Nullity of Marriage Contracted Outside the Church, p. 11. 


2 AAS XI (1919), 479: “Utrum Ordinarius, praetermissis iuris sollemnitatibus 
in Constitutione apostolica Dei miseratione requisitis, matrimonium possit 
declarare nullum cum interventu tamen defensoris vinculi matrimonialis, quin 
opus sit secunda sententia, hisce in casibus, nempe: 1. si duo catholici, in loco 
certe antehac obnoxio capiti Tametsi Concilii Tridentini, vel post decretum 
Ne temere, matrimonium civile tantum inierunt, omisso ritu ecclesiastico, et, 
obtento civili divortio, novum in Ecclesia inire student matrimonium, vel 
novum matrimonium, civiliter initum, in foro Ecclesiae convalidare; 2. aut 
catholica pars, quae cum acatholica, spretis Ecclesiae legibus, in templo sectae 
protestanticae (in loco certe antehac obnoxio capiti Tametsi Concilii Tri- 
dentini, et ubi Benedictina declaratio extensa non est vel post decretum Ne 
temere) matrimonium contraxit, obtento civili divortio, in facie Ecclesiae 
novum matrimonium cum catholico consorte inire vult; 3. aut apostatae a 
fide catholica, qui in apostasia civiliter vel ritu alieno se iunxerunt, obtento 
civili divortio, poenitentes ad Ecclesiam redire et cum parte catholica alteras 
nuptias in Ecclesia celebrare desiderant.” “R.— Casus supra memorati nul- 
lum iudicialem processum requirunt aut interventum defensoris vinculi, sed 
resolvendi sunt ab ordinario ipso, vel parocho, consulto Ordinario, in praevia 
investigatione ad matrimonii celebrationem, de qua in canone 1019 et seqq.” 
Pontificia Commissio ad Codicis Canones authentice Interpretandos, 16 oct. 
1919, n. 17. 


3 Art. 231, §1. Si quis certo tenebatur ad canonicam formam celebrationis 
matrimonii, et tantum civile matrimonium contraxit, vel coram ministro 
acatholico matrimonium inivit, aut si apostatae a fide catholica in apostasia 
civiliter vel ritu alieno se iunxerunt, ad hoc ut constet de horum statu libero, 
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paragraph one, a second paragraph is contained in Article 231 
which has reference to consideration of Defect of Form cases 
when there is doubt concerning: the conditions required for 
the administrative procedure.* 

It may be well at the very beginning to point out that a 
Defect of Form case while similar in many respects to the 
premarital investigation, is not identified with it. One might 
say that it is a part of the whole. The premarital investiga- 
tion covers all aspects of freedom to marry; the Defect of 
Form investigation is limited to the clearing up of a possible 
doubt with reference to a prior bond of marriage on the part 
of one of the parties. Therefore, the Defectus Formae case 
does not supplant the premarital investigation, but it offers 
only an assist. 


CONDITIONS FOR DECLARATION OF NULLITY 


Article 231, § 1 of the Instruction Provida lays down the 
conditions under which the Ordinary, or the Pastor having 
consulted the Ordinary, may declare a marriage null because 
of Defect of Form. These conditions briefly are two: 


neque iudiciales sollemnitates requiruntur, neque interventus defensoris vin- 
culi; sed hi casus solvendi sunt ab Ordinario ipso, vel a parocho, consulto 
Ordinario, in praevia investigatione ad matrimonii celebrationem, de qua in 
can. 1019 sqq. 


4§2. Si quod dubium supersit de recensitis conditionibus in §1, quaestio 
ordinarii processus tramite definienda est. 

The survey indicates that in no instance is the Pastor authorized to issue 
a decree of nullity. In 5 instances only is it indicated that the Vicar General 
signs the decree. In 42 Dioceses the Ordinary is indicated as reserving judg- 
ment and signing the decree himself. 

The Officialis in 41 instances exclusively signs the decree of nullity in these 
cases. In 9 Dioceses he has the authority shared with others. In 2 Dioceses 
he shares it with the Vicar General, and in 7 Dioceses with the Chancellor. 
In certain instances the Vice-Officialis is named as the one signing the decree, 
but this is incorporated under the Officialis. All together the Officialis has 
authority to sign the decree in 59 Dioceses. 

In 11 Dioceses the Chancellor signs it exclusively and in 15 Dioceses the 
Chancellor has the authority together with someone else. 

In 13 Dioceses other Priests are designated to sign the decree of nullity in 
these cases. Sometimes these are Assistant Chancellors or Canonical Con- 
sultants or Notaries of the Tribunal, or Secretaries of the Tribunal. 
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I. That one certainly is held to the Canonical Form for the 
celebration of marriage; 

II. That the marriage in question was only a civil marriage, or 

a marriage in the presence of a minister, or a marriage be- 


tween apostates from the Catholic Faith, civilly or in “ritu 
alieno’’. 


The question before us today concerns the manner in which 
these two conditions are verified as a general rule in this coun- 
try. It is felt that a mutual discussion of the problems 
attached to this investigation will be helpful to all concerned. 


SECTION I. QUESTIONS CONCERNING PROOF OF OBLIGATION 
TO THE FORM 


Time would not permit a complete discussion of all the 
proofs required for obligation to the form of marriage. The 
discussion today will be limited to certain serious problems in 
reference to one being held to the Form. Under this heading 
three questions present themselves: 


A. What is to be done when there is no record of Catholic Bap- 
tism available? 

B. What is to be done in reference to the “nati ab acatholicis” 
in marriages prior to January Ist, 1949? 

C. What can be said with reference to implied conversion to 
the Catholic Church and obligation to the Form? 


A. Absence of a Baptismal Record 


The report of the various Dioceses in facing this problem 
presents an interesting study. Canon 779 is quoted as a 
standard procedure.®> While this Canon is clear it does not 
answer all the questions. 

The survey reveals that 21 Dioceses require the testimony 
of an eye-witness in the absence of a baptismal record. As a 
general rule such proof would be obtained from the sponsors, 
the parents of the child who were present at the Baptism, 

5 Can. 779: “Ad collatum baptismum comprobandum, si nemini fiat praeiudi- 


cium, satis est unus testis omni exceptione maior, vel ipsius baptizati iusiur- 
ae : : mates 
andum si ipse in adulta aetate baptismum reciperit.’ 


378 THE JURIST 


some guests who were at the Baptism, or the priest who 
actually baptized the party. 

Other replies indicate that a broader source of proof is 
admitted. This would be taken from the general circum- 
stances surrounding the Baptism. This proof is referred to as 
“cumulative evidence”. Samples of it would be the testi- 
mony of parents who were not at the baptismal ceremony, 
older brothers and sisters, friends who attended the Christen- 
ing party after the Baptism. Additional examples would be 
the fact of the Baptism of an individual being family knowl- 
edge, or when the sponsors are deceased but were definitely 
known. Hearsay evidence is sometimes admitted by certain 
Dioceses, as, for example, when a person would testify that 
he or she had word from another eye-witness at the Baptism. 

Some Dioceses accept the record of First Holy Communion 
or Confirmation together with the religious history of the 
subject as sufficient to establish the fact of the Baptism in 
question. 

It would appear that the viewpoint calling for an eye- 
witness of Baptism enjoys a very strong probability in prac- 
tice, and is the safe way of procedure. This viewpoint is 
based upon the following reasons: 

(1) Article 231, §2 indicates that if a doubt arises con- 
cerning the conditions required for a declaration of nullity 
in evident cases, then the question is to be settled by a solemn 
trial. The Apostolic Delegate under the date of September 
23rd, 1938 pointed out the Sacred Cong. of the Sacraments was 


avowedly disquieted at the overwhelming number of summary 
cases tried according to the rulings of Canons 1990-1992, as 
well as those settled according to Article 231 of the Instruction, 
where there is a patent lack of juridical form of marriage. In 
no other nation of the world is there such an alarming dispro- 
portion between formal and informal cases. 


In the same letter, the Apostolic Delegate indicated: 


In handling cases involving the total lack of the juridical form 
of marriage, as envisaged in Article 231 of the Instruction of 
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August 15, 1936, the complete ruling of the second paragraph 
of the same article must always be strictly observed.... The 
Sacred Congregation expressly and solemnly charges all Ordi- 
naries graviter onerata eorum conscientia to exercise the most 
unremitting vigilance over such cases, since any abuse in these 
matters could seriously jeopardize the sanctity of the marriage 
bond, as well as the dignity of ecclesiastical Tribunals. 


(2) The fact of Catholic Baptism is the very basis of 
subjection to the canonical form of marriage. “Facta non 
praesumuntur sed probari debent”. It would appear that a 
judicial process is required when it comes to a matter of 
weighing testimony and evaluating circumstances and conse- 
quently invoking presumptions. This is not the case as a 
general rule in the administrative process. Further, in a 
solemn process the Defender of the marriage bond intervenes 
and challenges the proof which is offered, whereas in the ad- 
ministrative process there is danger of this being a one-sided 
hearing. 

(3) The practice of the Holy Office would seem to indicate 
that the fact of First Communion and Confirmation is not in 
itself a proof of reception of Catholic Baptism. In a case 
submitted to the Supreme Sacred Congregation by the Diocese 
of Brooklyn the petitioner was born of a Catholic mother and 
Protestant father. The father and the sponsors took the child 
to be baptized in a nearby Catholic Church. The father and 
the sponsors returned later that night with signs of having 
drunk to excess. Later searches failed to reveal a record of 
Baptism. The individual in question according to witnesses 
received First Communion and Confirmation in the Catholic 
Church. The case was sent to the Holy Office with the testi- 
mony of the various parties. The Reply of the Holy Office was 
to give a Document of Liberty in reference to the civil marriage 
which the petitioner had contracted. It is to be noted that 
the marriage in question was not declared null because of 
Defect of Form; a Document of Liberty was given which 


6 Doheny, Canonical Procedure in Matrimonial Cases, p. 676. 
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would indicate that the Holy Office did not establish the fact 
of First Communion and Confirmation as sufficient to prove 
that the petitioner had been baptized in the Catholic Church. 

In another case which was investigated by means of a 
solemn trial, the respondent was said to have been baptized 
but there was no record of the Baptism. It was reasonably 
certain that the respondent received First Holy Communion 
and Confirmation. This was not established by records but 
by the testimony of qualified witnesses. The petitioner her- 
self was a convert and had alleged that she had never been 
baptized. The tribunal issued an affirmative decision that the 
marriage was null because of Defect of Form and Disparity 
of Worship. On appeal, however, the Holy Office granted a 
Document of Liberty to the petitioner. It would appear 
again that the proof of First Communion and Confirmation, 
even by means of witnesses, was not established by the Holy 
Office as proof of the reception of Baptism. 


B. Nati ab Acatholicis 


Everyone realizes the questions of doubt which arise in 
reference to the class which we shall refer to simply as “ Nati 
ab acatholicis”’. Our survey indicated two main divisions in 
reference to this class of people: 

(1) One group of Dioceses call for an official tie of some 
kind with the individual and the Church. 10 Dioceses ask 
for proof of Confirmation or Holy Communion. 23 Dioceses 
look for at least proof of Catholic schooling or instructions 
in the Catholic Faith. 

(2) On the other hand, another group seek to feature recog- 
nition of Catholicity on the part of the petitioner, ie., a 
persuasion of Catholicity. 39 Dioceses require at least proof 
of some Catholic practice and rearing, such as attendance at 
Mass, Catholic prayers, teaching at home. 13 Dioceses will 
accept profession of Catholicity, such as giving. one’s self out 
as a Catholic when looking for a position, or proclaiming to 
others the fact of being a Catholic. 10 Dioceses express the 
belief that no fixed criterion is possible. 
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In approaching this question it is well to keep in mind that 
the fact of Catholic Baptism itself means incorporation into 
the Mystical Body of Christ and subjection to the form of 
marriage. The fact of exemption is the exception, and the 
exemption must be established, i.e., that the individual from 
infantile age was reared without any religion or was raised 
in heresy or schism. 

It would appear that it is not necessary to exact a certificate 
of First Holy Communion or Confirmation. This is based 
upon the fact that the Holy Office itself has repeatedly de- 
clared that individuals of this group have been held to the 
form of marriage even though the Sacraments were not 
received. 

It seems fairly certain that persuasion of Catholicity to- 
gether with a minimum of training in Catholicity and a 
minimum of practice of Catholicity is sufficient to oblige an 
individual to observe the canonical form of marriage. Proof 
of this persuasion of Catholicity may be obtained on the 
deposition of both parties if possible, and from the testimony 
of qualified witnesses. The Supreme Sacred Congregation of 
the Holy Office in several instances has held persons in this 
class to the form of marriage even though there was an inter- 
ruption in the practice of Catholicity by attendance at a 
non-Catholic Church for a period of time due to different 
circumstances. 

Cases of doubt will arise which can be treated either by the 
solemn process or by referral to the Supreme Sacred Congre- 
gation of the Holy Office. 


C. Question Concerning Implied Conversion 


Occasionally it happens that a person is a convert to the 
Catholic Church or is educated as a Catholic without going 
through the formal steps of Baptism and Profession of Faith. 
In these instances undoubtedly the question is to be settled 
by a solemn process or by direct referral to the Supreme 
Sacred Congregation of the Holy Office. Two cases of in- 
terest in this regard are the following: 
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(1) The child of a mixed marriage baptized as a Lutheran. 
After infantile age she is reared as a Catholic by her mother 
and receives First Holy Communion and is persuaded of 
Catholicity. In first instance the Court declared the marriage 
of this individual outside of the Church null because of Defect 
of Form. The Court of second instance reversed the decision. 
On appeal to Rome, the Holy Office reversed the Court of 
second instance and declared the marriage null because of 
Defect of Form. By virtue of this decision, there is such a 
practice as implied conversion with subsequent obligation to 
the form. 

(2) The second case is more radical. The petitioner con- 
tracted marriage outside of the Church. She was baptized 
an Anglican of Anglican parents. From her 16th year on 
approximately she had a burning desire to be received into 
the Catholic Church. Being a minor, her parents refused 
permission. She studied the Catholic Religion by herself. 
She attended Mass surreptitiously. She refused to attend the 
Anglican services at the boarding school. She refused to 
receive Confirmation as an Anglican. She practiced Catholic 
prayers and even presented herself for absolution. She 
wanted to be married by a Catholic priest. All of this testi- 
mony was gathered in an extrajudicial manner and the case 
referred to the Supreme Sacred Congregation of the Holy 
Office. The answer given was “Constare de Nullitate ex 
capite Defectus Formae”. The petitioner was described as 
“acatholice baptizata sed catholice educata”’. 


SECTION II. QUESTIONS CONCERNING PROOF THAT ONLY 
A MARRIAGE OUTSIDE OF THE CHURCH TOOK PLACE 


The chief question which presents itself in reference to the 
second requisite for a declaration of nullity is the manner of 
proving the fact that the parties to the marriage outside of 
the Church never had that marriage revalidated in the pres- 
ence of a priest. This proof is generally obtained by the 
sworn testimony of the parties themselves, by the interroga- 
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tion of witnesses and also by the well-known procedure of 
the search. Something can be said concerning each of these 
methods of procedure: 


A. Interrogation of the Parties 


From the survey made it would appear that the testimony 
of both parties is not required as an absolute condition: that 
is to say, most Dioceses made an effort to interrogate both 
parties, but at the same time it is generally realized that 
there will be circumstances which will preclude or make im- 
possible securing the testimony of one or the other party. The 
important factor is that one of the parties was obliged to the 
canonical form of marriage and that this is satisfactorily 
established through documentary evidence properly identified. 


B. Supporting Witnesses Concerning Non-Convalidation 


The survey indicates that 34 Dioceses ask for two witnesses 
for each party, totaling therefore, 4 witnesses in all. 

20 Dioceses are satisfied with two witnesses for the petioner. 
10 other Dioceses request just any two witnesses. 

It is interesting to note that some Dioceses call for three 
witnesses for non-convalidation. 9 Dioceses are reported as 
not seeking any witnesses for non-convalidation at all. 


C. The Search 

A practice was introduced almost from the beginning in 
Defect of Form cases of seeking to establish non-convalidation 
of marriage by searching the various sources wherein a lead 
would be found toward the possible disclosure of a validation 
of a Defect of Form case. These sources are chiefly the 
following: 

1. The files of the Chancery Office of a Diocese in which the 
parties lived. From these files it would be discovered whether 
a dispensation was granted from Banns or Mixed Religion 


and Disparity of Cult, or for a Sanation. 
2. The parish register in which marriages are recorded. 


384 THE JURIST 


This would mean the parishes in which the parties lived to- 
gether following the marriage outside of the Church. 


Comments. On an occasion such as this it would be well to 
consider the value of the extensive search which is in practice 
throughout the country in reference to this matter. The 
following are some thoughts for consideration: 


1. It appears to be a duplication and a cause of delay to 
seek the testimony of witnesses for non-convalidation and at 
the same time to institute a wide-spread search of diocesan 
and parochial registers. 

2. Canon 1103, § 2 supplies an official source where a valida- 
tion of a marriage should be registered if the prescriptions of 
the Code have been followed, especially the Instruction of the 
Congregation of the Sacraments of 1941. This would be the 
Baptismal Register. If there is no notation of a validation of 
the marriage in a recently issued baptismal record of the 
Catholic party, there would seem to be a strong presumption 
for non-validation.* 

3. The Sacred Roman Rota in a decision several years ago 
has indicated that in making a search for a dispensation in 
reference to Consanguinity, etc., in the 1990 Process, moral 
certainty can be obtained when non-probability of a dispen- 
sation has been established. Every possible source of the 
granting of a dispensation need not be ruled out.® 


7Can. 1108, § 2. 


8S8.R.R.: “Quod autem probationem impedimenti consanguinitatis spectat, 
Instructio ad Episcopos Rituum Orientalium, anno 1883 a S. Congregatione 
S. Officii edita (C.J.C. Fontes, vol. IV, pag. 395sqq) ad rem haec habet: 
“Si matrimonium impugnetur ob assertum impedimentum cognationis carnalis 
aut spiritualis vel affinitatis, facile erit eiusdem exsistentiam detegere ope 
authenticorum documentorum. Etenim cognatio carnalis, et etiam affinitas, 
quae ex praecedenti matrimonio processerit, dignoscuntur ex arbore genea- 
logica utriusque familiae, conficienda ex regestis matrimoniorum, et ex libris 
etiam baptizatorum, in quibus notata esse debent nomina non modo coniugum, 
et eorum qui baptizati sunt, sed horum etiam parentum.’ Solum modo sub- 
sidiario ad probationem per testes et famam recurri potest, idque tantum 
caute. Plura hac de re in citata sententia Damascenen, Maronitarum, n. 4. 

“Cum in casu agatur de probanda dispensatione super aliquo impedimento 
consanguinitatis non concessa ante matrimonium praestat insuper recolere 
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4. In the 1990 Process, as a general rule, there is a species 
matrimoni, and, further, there is usually a limited area for 
making a search. Searches in this regard, therefore, are much 
more restricted than the general practice of search in the 
Defectus Formae case when Dioceses are often asked to search 
over a period of 10 to 20 years and several Dioceses are ap- 
proached to make the same search with reference to the same 
people. It would appear that the standard in the 1990 Pro- 
cess is a search being made where there is a suspicion well- 
founded of a dispensation having been granted. 

The same holds true of the search for a possible Baptism 
in In Favorem cases. Usually the search is pin-pointed to a 
limited number of churches that the alleged unbaptized 
person attended, and hence, the search rests upon a prudent 
suspicion of possible conferral of Baptism. 

5. It may be suggested, therefore, that a standard of the 
search procedure might be not the mere fact of a marriage 
outside the Church having taken place, but rather the fact 
that that particular marriage for some reason or other is under 
suspicion of having been validated. What these circumstances 
giving rise to suspicion may be will vary. In some instances 
the case will be clear, for example, when the parties confess 
to the fact that they approached a priest and made arrange- 
ments for the validation and never went through with it.’ 


quae dicta sunt in una Nullitatis Matrimonii diei 14 martii 1927 coram 
R. P. D. Parrillo (vol. XIX, dec. X, n. 13, pag. 79): ‘Cum versemur in pro- 
batione facti negativi, seu non concessae dispensationis, super certo ac indubio 
impedimento, nonnisi argumentis negativis uti valemus; quae si positivum et 
probabile dubium excludunt de concessa dispensatione, satis esse debent ad 
rem evincendam. Certo ex adductis in causa possibilitas non manet exclusa, 
quod dispensatio fuerit indulta, at ipsa sola non sufficit ad matrimonil valorem 
sustinendum, cum moralis certitudo, quae in Judice exigitur pro his negotiis 
terminandis, ea sit, quae non impossibile, sed imprudens reddit iudicium de 
opposito. Et canon 1991, agendo de casibus exceptis ab ordinario iudicio, 
Defensori vinculi ius et officium attribuit provocandi ad Judicem secundae in- 
stantiae, quoties prudenter existimaverit dispensationem super impedimentis 
probabiliter intercessisse ...’”—Ephemerides Iuris Canonici, VIII, p. 285. 


Doctor Marx in his Dissertation stated as one of the conclusions of his 
research the following: “A search in the files of the Chancery offices of other 
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6. The results of the survey undertaken in reference to the 
fact of the search, and the extent of the search, and also the 
results of the search, present interesting results.*° From this it 
does appear that there is a growing number of Dioceses which 
have accepted as a norm the making of a search in the event 
of a suspicion of validation. It would appear, too, that the 
extent of the search should be limited to the time when the 
parties actually lived together; this, however, is not the 
general practice. Only 18 Dioceses report this as a practice. 
Whereas, 72 Dioceses make the search over the entire period 
from the marriage to the civil divorce. 

One of the frequent reasons alleged for the “ total search ” 
is the fact that there have been instances when a revalidation 
of an attempted marriage was discovered through the search. 
The results of the inquiry indeed confirm this, but at the same 
time they show that such instances are most infrequent even 
though the thousands and thousands of requests for searches 
create a heavy demand upon the facilities of Chancery Offices 
throughout the country. It is to be noted, however, in refer- 
ence to the discovery of a few cases of validation that the 
inquiry did not show whether the sole source for discovering 
the validation was the result of the search of the files of a 
particular Chancery. It may well have been that the revali- 
dation was discovered on the baptismal record of one of the 
parties, or it may have been that the search was made because 
of information supplied by the parties or the witnesses 
interrogated. 

The “ total search ” is not enjoined by any specific provision 
of the Reply of the Pontifical Commission of 1919. It is not 
mentioned in Article 231, § 2, of the Provida, and there ap- 
pears to be no specific reference made to it in the Code. 
Actually the basis of where to make the search must come from 
the confession of the parties or witnesses. If they wish to 


dioceses is not necessary to determine whether a simple convalidation or 
sanation has been granted in a particular case”. (op. cit., p. 111) 


10 Cf. Appendiz. 
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withhold information concerning a particular domicile where 
a validation took place, they need only omit it in listing the 
common domicile which they had and as a result no search 
would be made in that jurisdiction. To be logical one who 
believes in the “total search ” should place no limits upon 
it at all but follow the parties to whatever place they may 
have lived during their attempted marriage and search every 
possible dispensing authority including even the Delegate of 
the Holy See. 

It is not suggested in this paper that the search be aban- 
doned entirely. Rather it is submitted that it be a “limited 
search ” and be restricted to situations when a prudent sus- 
picion has arisen that the marriage in question may have been 
validated. 


SECTION III. DOUBT CONCERNING PRESENCE OF CONDITIONS 
FOR DECLARATION OF NULLITY 


Article 231, § 2 of the Instruction Provida explicitly pro- 
vides what is to be done when there is a doubt concerning 
the conditions mentioned in § 1 of the same article for issuing 
a declaration of nullity of the marriage, to wit, the question 
is to be resolved by the ordinary solemn process. As already 
mentioned the provision of this paragraph 2 of this article was 
brought to the attention of the Ordinaries of the United States 
in the letter of the Apostolic Delegate of 1938. The need for 
a formal process was again stressed in the comments of the 
Congregation of the Sacraments to the Ordinaries in the most 
recent communication of the Apostolic Delegate by way of 
comments on the Reports of 1953. While this latest insistence 
upon the solemn process was explicitly in reference to 1990- 
1992 cases, the warning may well be applied to the Defect of 
Form process. The solemn process will naturally take much 
more time, but it has a way of bringing to light information 
that the administrative investigation does not usually uncover. 
The intervention of the Defender of the Bond brings about a 
challenge and joining of the issue. In the decision to be ren- 
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dered by the tribunal greater facility is granted to the Judges 
in invoking the presumptions of fact and law to reach a con- 
clusion of moral certainty. 

While the solemn process is enjoined by Article 231, § 2 of 
the Instruction Provida, it does not prevent the Ordinary 
from submitting the doubtful Defect of Form case directly to 
the Supreme Sacred Congregation of the Holy Office for a 
definitive sentence. This method of recourse is always avail- 
able, and in several instances has proved most satisfactory, 
expeditious and definitive. This may be done in place of a 
solemn process; or it may be the method of appeal after a 
tribunal has rendered a definitive sentence in first instance. 

In some instances the question of doubt may have been 
carefully explored through the testimony of witnesses and the 
assembling of documentary evidence in an extrajudicial man- 
ner. Yet, no conclusion reached. In such case the Holy 
Office seems disposed to accept a complete transcript of the 
extrajudicial testimony and render a decision on the issue. 
Hence, it has been found helpful to send the transcript of the 
testimony and the documents to the Holy Office together with 
a Votum of the Defender of the Bond, and an expression of 
opinion on the part of the Ordinary. This latter suggestion 
is not always necessary, yet nothing is lost by doing so, and 
the matter is thereby more completely presented to the Con- 
gregation. The labor involved is not too difficult, consisting 
chiefly in the retyping of the extrajudicial testimony and mak- 
ing copies of the documentary evidence. 

In this regard it is felt that the Congregation is in a better 
position to render a decision when an entire transcript of the 
testimony and documents is presented rather than a brief 
summary of the case and a request added for a decision. It 
seems a prudent conclusion to say that the Holy Office will 
decide the issue if the question has been carefully investigated 
from all possible and reasonable sources. The value of refer- 
ring the matter 2 toto, as might be said, to the Holy Office 
is that the decision may either be a sentence of nullity, or a 
Document of Liberty, or a dissolution of the marriage. 
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A study of the survey made in reference to the practice of 
referring at times doubtful Defect of Form cases to the Holy 
Office indicates that there are some 69 Dioceses which have 
not referred any cases to the Holy Office. Another 10 Dioceses 
did not answer the question so it may be presumed that in 
these Dioceses no cases were referred to the Holy Office, mak- 
ing a total of 79 Dioceses which have not made use of the 
quicker way of settling many questions of this nature. 

38 Dioceses report having had recourse to the Holy Office 
in instances of doubt concerning Defect of Form Cases. The 
“ Nati ab acatholicis” problem is the most popular question 
for referral, 21 Dioceses indicating that questions of this type 
have been sent to Rome for solution. Other questions sub- 
mitted in this matter refer to: 

1. lack of a record of Baptism, and no eye witnesses to the 

same; 

2. laek of a record of Baptism, but on hand a certificate of 
Confirmation ; 

3. question of obligation to form when there is a doubt in re 
whether petitioner was born of Catholic parents; 

4. questions involving tacit profession of faith, or implicit 
conversion, even when the petitioner has been baptized 
in a non-Catholic sect. 

5. questions involving doubt of obligation on the part of the 
petitioner to the Form but in which the respondent was 
not baptized, thus clearing the way for either a Defect 
of Form decree or a dissolutio matrimonu, or Document 
of Liberty. 

In transmitting these cases to the Holy Office no question 
seems to have been raised about the language, whether it be a 
translation in Latin, French or Italian, or whether it be sent 
directly in English. The practice is growing more and more 
of sending the acts in English. The reply given makes no 
reference to the language used, and there does not seem to 
be any added expense for services of translation. 
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CoNCLUSION 


The following points may serve as a basis of discussion in 
reference to the subject matter of the Panel topic: 

1. Inre: Testimony of the Parties to a Defectus Formae Case. 
When possible, both parties should be interrogated; if 
this is reasonably inconvenient, the interrogation of one 
or the other would suffice, provided the necessary docu- 
mentary evidence as to obligation to form of marriage is 
present. 

2. Inre: Witnesses. In most cases of evident nullity the testi- 
mony of any two satisfactory witnesses would seem suffi- 
cient. These witnesses could identify the documents, if 
necessary, and be interrogated in regard to possible con- 
validation of the marriage. In special cases, e.g., 7m re: 
Catholic education of Nati ab acatholicis, circumstances 
may demand interrogation of additional witnesses. 

3. In re: Search for Possible Non-convalidation of Attempted 
Marriage. 

A. The absence of a notation of marriage on the 
Catholic baptismal record (1103, § 2) would be a strong 
presumption of non-validation of an attempted mar- 
riage on the part of the party named on the record. 

B. If in the course of the interrogation of the parties 
or the witnesses the probability of a convalidation hay- 
ing taken place develops, then a search of files either 
parochial or diocesan would seem in order. 

C. However, a general policy of unlimited search of 
diocesan files and parochial registers seems unnecessary. 

4. In the case of doubt concerning the fact of Catholic Bap- 
tism due to the absence of a record as well as the absence 
of any eye-witnesses to the ceremony, the question of 
proof for Baptism would seem to call for a solemn pro- 
cess, or the presentation of the testimony gathered to 
the Holy Office. 

5. The provisions of Article 231, § 2 call for constant alertness, 
ie., the referral of doubtful cases of Defect of Form to 
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the solemn process. However, many such doubtful cases 
have frequently been settled by direct appeal to the 


Holy Office. 
APPENDIX 
Section I—T ype of Search Made 
cE iocesansneareh erequired se ocak << cu. d608s0k a Ree ee 61 
(2) Diocesan and parochial search required .............eccecececeececes 21 
(3) Search required when there is suspicion of convalidation ............. 36 
Section Il—Eztent of Search Made 
(1) From attempted marriage to civil divorce .............0cececeececes 72 
(2) From attempted marriage to canonical inquiries ..............-..00 26 
(S)elimeuparties actually, lived together’=....25. sees... cs eee cose eee: 18 
(AEN ofindicatedmeamercre nae cicmcie aoc e eit oth cis oie saratetceatoend 2 


Section I1]—Results of the Search 
(1) Dioceses reporting no discovery of convalidation when search was used 59 
This figure is broken down further as follows: 
Of the 59 Dioceses reporting no discovery of convalidation the break- 
down according to methods used is as follows: 


a) In which Diocesan Search was required alone .............-..0055 28 
b) In which Diocesan and Parochial Search was made ............... 6 
c) In which a Parochial Search alone was made ...........--.e.e000 2 
d) In which a Search was made only when there was suspicion ....... 23 
(2) Some Dioceses Reported the Results as follows: 
0 in 600 Cases 2/207 3/345 
1/100 2/140 3/400 
1/400 2/387 5/480 
1/500 5/900 
(3) Other Dioceses Report as follows: 
1 in 3 yrs. 2/20 
1/5 2-3/5 
1/8 §-6/25 
1/10 6/3 
1/10 
1/14 
1/16 


(4) Other Dioceses indicate straight figures. They are in the main: 
9 reporting 1 discovery ea. 


5 2 discoveries ea. 
1 s 3 s ea. 
1 ee 4 s ea. 
1 < 5 A ea. 
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(5) Miscellaneous: 


a) 1 Diocese reports 3 dispensations discovered but no validation found. 

b) 1 Diocese reports 1 dispensation discovered in 110 cases, but no vali- 
dation uncovered. 

c) 1 Diocese reports 1 Sanation discovered. 

d) 1 Diocese reports 1 dispensation discovered. Parties deny the mar- 
riage. Referred to sol. trial. 

e) 1 Diocese indicates “number of discoveries very small and usually 
detected on baptismal record ”. 

f) 1 Diocese reports discoveries of validation rare. 

g) 3 Dioceses indicate that validations have been uncovered but not in 
their own cases, but rather as a result of a request from another 
Diocese to search files. The figures on these are 3 or 4 discovered 
in a period of 8 years; another, 1 in 16 years; another, 1 case. 


THE CANONICAL STATUS OF PARISHES 
HELD BY RELIGIOUS IN THE 
UNITED STATES * 


PAR ITY(E** 
VII. Compuicatep Situations In LAW AND Fact 


HE endless parade of apparently hopeless situations in 
law and fact would probably be too lengthy to enumer- 
ate and discuss, but perhaps a mention of some would 

be in order. 


A) Religious Community Builds and Owns all Parish Property 


In many parts of the South (and probably in many parts 
of the world) there have been some impoverished dioceses 
sadly in need of priests and nuns and schools and churches. 
Many Ordinaries have approached Religious Communities 
asking for personnel, and in many places the several religious 
Institutes have erected and staffed parishes and schools and 
other institutions. Various contracts have been drawn up 
between the interested parties, and the agreements differ in 
proportion to the amount of money and personnel assigned 
to the area. 

Here is one situation: the religious community builds the 
parish church building, and the rectory and the school and 
the convent. The deeds to these properties are in the pos- 
session of the Community since it has erected them. The 
Bishops have issued proper decrees of erection, and they have 
consigned the administration of the parish in perpetuity to 
the care of the religious community. 


* Paper presented by the Reverend Eugene A. Dooley, O.M.I., J.CD., Im- 
maculate Conception Church, Lowell, Massachusetts, at the Annual National 
Meeting of The Canon Law Society of America, held October 12-13, 1954, at 


Boston, Mass. 
** This is the concluding section of this Article; Part I appeared in the July 
number of the current year. 
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Several things could be stated about this arrangement, 
happy as it seems on the surface. What would happen if 
the future Bishop should desire to withdraw diocesan facul- 
ties from the Community? The priests would own a church 
and school, ete., but they would lack the proper ecclesiastical 
jurisdiction for functioning as priests and curates in the terri- 
tory. There would the matter of justice and equity involved 
here, and certainly the legal details of the property rights 
would need a canonical ironing-out process. If on the other 
hand the proper canonical decree of erection was made at 
the time of its inception, then the Community and the Bishop 
would do well to sit at a table and put their canonical house 
in order. There have been instances where the residence for 
the Residence had never been canonically and properly set up 
as a “ Religious House”, and it has been found necessary to 
start “ab ovo” to work things out legally. The long and 
tedious process may be hastened where there is good will on 
both sides, and some local Ordinaries have had to be reassured 
that they were not being victimized or made subjects of a joke 
when they were asked to sign a paper granting the Commun- 
ity the right to establish the religious house in his territory, 
when actually it had been there already for some years. But 
it was all done for the sake of proper order and procedure, and 
any episcopal reluctance may be easily overcome by a patient 
explanation that the Community wants nothing new but 
merely a proper validation of a long time irregular status. 

Far from being hopeless, such a situation as this is easily 
rectified. 


It might be inserted here that a situation such as this 
(where the Religious Community has furnished the funds for 
the building of the church properties) may well be one where 
a petition could be made for the committing of the territorial 
parish to the Community with the title “ pleno iure”. Many 
a Curia has shied away from such a fearful canonical pro- 
cedure because of the unknown risks and hazards that might 
be encountered in its watery and canonical depths. But 
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there is actually nothing to be feared about it at all. When 
proper reasons are brought forward, there may be a valid 
petition addressed to the Holy See, and there are instances 
even in the present day where those requests have been freely 
granted. 


B) Cases where a Parish has been given to Religious without 
Permit of Holy See 


There have been instances in the past here a zealous Bishop 
has sought out and received the assistance of religious priests 
to care for the people of his diocese. Fortunate the Commun- 
ity and Bishop that have preserved the written documents 
and records of such an invitation and acceptance, because 
written manuscripts have a loud and satisfying appeal to the 
mind and to the law. But often there is no recorded paper 
in the archives of the Diocese or of the Community, even 
though there has always been an open and clear understand- 
ing that the church was being administered validly and canon- 
ically by the priests of the Community. The fact that 
diocesan faculties had been regularly granted them, the fact 
that their men had been appointed to posts in the Diocese 
or as confessors to priests, brothers and nuns, the fact that 
there had always been proper subordination of the religious 
priests to the wishes and commands of the local Ordinary, all 
these are incidental proofs that the status of the Community 
was unquestioned. 

Here is the time for the important word “ Regularizing ” 
to come into play. There may be times when the atmosphere 
of a Curia or Community may be unfavorable or unpleasant 
or even hostile, and maybe there are even times or places 
when the desire to “regularize” those old contracts should 
be postponed. Local atmospheres may be forbidding or chilly 
or even hostile. That is a matter of local interest only. What 
is extremely important, and more important than the personal 
feelings of interested parties, is that there is a proper canonical 
procedure for “ regularizing” such a status as that possessed 
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by the parish in question. It may safely be stated that the 
Holy See has not shown itself stern or rigid or harsh when- 
ever there has been question of regularizing situations where: 


1) The Religious have been possessing the parish for many 
years, and the original documents are not on hand, or 
where the original permission was not obtained. 

2) The Religious are being given a new parish that has 
never before been in the hands of the secular clergy. 

It is understandable that the Holy See (and this means the 
Congregation of the Council) is more strict when there is 
question of transferring a secular benefice from the hands of 
secular priests to the administration and ownership of a 
Religious Community. 

But back to the case in question: how “regularize”’ this 
situation? First of all, the Community and Bishop ought to 
have a clear understanding of what is under discussion. Does 
the Community wish to accept this parish in perpetuum, ad 
nutum Sanctae Sedis, or ad nutum Episcopi? Does the 
Bishop wish to consign the parish for a specific number of 
years to the Religious under the first or the second or the third 
title? Does the Bishop wish to transfer the parish to the 
Religious pleno iure or does he wish to retain the parish as a 
secular benefice? 

The Sacred Congregation of the Council has a formula for 
such contracts, and many Communities have samples of it on 
hand. The local Provincial makes up the text of an agree- 
ment concerning this specific parish, and fills it in with all 
needed adaptations and circumstances dictated by the local 
conditions and atmosphere. Then the Provincial forwards 
the amended text to his Superior General for approval and 
signature, and only then is the text submitted to the hands 
of the local Ordinary, because only then is the complete and 
true mind of the Community known. The local Ordinary 
has, of course, the full right to peruse, study, amend, as he 
sees fit. If changes are made, the contract must go back to 
the Superior General for further study, because local superiors 
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have no power to draw up lasting contracts of this kind unless 
their terms have been established and approved by their 
major Superior. If changes are not made however, then the 
contract may be signed by the Bishop and the Provincial, and 
then the Bishop, in accord with canon 1442, submits the con- 
tract to the S.C. of the Council for the canonical permission 
to consign the parish to the Religious. When the indult has 
been forthcoming from that august Congregation, then the 
contract is signed and sealed in triplicate. The Bishop re- 
tains one copy, the Provincial another, and the third authentic 
copy is sent to the General Administration of the Community 
for the archives. 

If a secular parish is entrusted to Religious ad nutum 
episcopi, somewhat the same procedure is to be followed. The 
Religious must receive permission from their General Admin- 
istration and also from the S.C. de Religiosis, the Bishop must 
receive an indult from the 8.C. of the Council. Even in this 
case where the contract runs ad nutum episcopi there is place 
for a written statement of the terms and the understanding. 
Many Bishops and Religious draw up a specific statement of 
terms, covering the rights of each, the duties of each, and a 
fair statement of all matters which affect the parties. This 
may be called “a gentleman’s agreement ” for sake of a better 
term, and even though some canonists have been heard to 
utter derogatory terms about its legal value, there seems no 
reason why the Bishop or the Community could not have 
legal recourse to Rome in case any of the terms were dis- 
regarded. The Community has no right to walk out on its 
duties, and the local prelate is bound by the same laws as the 
other party. That is fair and equitable. (See specimen, 
Gentleman’s Agreement in Appendix, Formula I.) 


C) Desire to Entrust a National Parish to a Religious Com- 
munity, or to Convalidate a Situation where such a 
Parish has been held by the Community without 
Proper Canonical Procedure. 
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In early missionary days of the Church in America there 
was often need for quick apostolic action, and be it said to the 
credit of the zealous Bishops and priests from John Carroll’s 
day onward there was usually and regularly a quick willing- 
ness to meet any pastoral emergency. The flow of immi- 
grants to this land from abroad, as well as the presence of 
vast numbers of Spanish, French, Mexican, German, Polish, 
Lithuanian and Italian settlers, often made some steps neces- 
sary for the meeting of their spiritual wants and needs. 
Several Religious Communities hold such parishes and mis- 
sions now, and many of them have set up within their own 
institutes an official charged with the task of “ regularizing ” 
these parishes. A specimen formula has been drawn up, and 
a copy of one is appended herewith. It will be noted that the 
formula or petition is written in the first person, as proceed- 
ing from the local Bishop, and it is addressed to the Sacred 
Congregation of the Council. It may be noted again here 
that there is express mention of the desire to make apt pro- 
vision for the juridical status of the parish, coupled with the 
lack of sufficient priests of the secular clergy. The Bishop 
mentions that he has received the assent of his diocesan con- 
sultors to this deed, and there is also explicit reference to the 
indult granted to the Religious Community (from 8.C. of the 
Council) permitting them to accept and hold this parish. 
(Note Formula II in Appendiz.) 

Sometimes the case is easier, as in a situation where the 
Bishop already has a national parish in his jurisdiction, and 
he wishes to confer that upon the Religious Institute. In 
this case, the Bishop uses another short formula (Cf. 
Appendix, Formula III) and then makes petition to the Holy 
See (or to the Apostolic Delegate) and in the petition there 
is mentioned the fact that the Religious Institute has received 
an indult allowing them to accept the parish. The terms of 
canon 216, § 4 of the Code are mentioned where they concern 
the proper apostolic indult needed for setting up the national 
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parish, and the explicit number of the indult must be added 
and inserted. 

Sometimes there is need for very explicit clarification of the 
property rights of school, rectory, church and convent, and 
there are formulae which are at hand to make the true owner- 
ship clear and definite. One formula states this: “ Even 
though this parish becomes a religious parish by force of this 
union, nevertheless it is understood that the rectory, and the 
parish church building remain secular and still in the prop- 
erty of the diocese, even though the administration of them 
belongs to the Institute.” That is one wording, and here is 
another for a different situation: “Not only does the parish 
become religious by force of this union, but moreover the 
parish church and rectory are understood to be possessed by 
the Institute since they have been in the legitimate possession 
of the Institute for many years (or from the beginning). 
These things remain in the property of the Institute, and 
they are to be administered by the Religious Superiors ac- 
cording to the norm of the laws and Constitutions, and es- 
pecially to be administered according to the rules of canon 
618, § 2-1° and 630, § 4.” 

Communities and Bishops should work out these contracts 
mutually, and there is no need for undue haste. Each party 
knows what he wants, and a contract drawn too hastily may 
produce a last state that is worse than the first. Make haste 
slowly. The contracts in the Appendix to this article are 
worth studying. 


D) Petition to Regularize a Territorial Parish and entrust it 
PLENO IURE 

There may be parishes in America which need some canoni- 
cal “regularizing” and this free translation of the proper 
formula of petition may be very helpful. The full formula, 
mutatis mutandis, is in the Appendix, Formula II, but this 
English translation may be helpful for the sake of more open 
discussion. 


400 


THE JURIST 


The undersigned Most Reverend .........++++++++ Bishop of 
Ris a ates e988 humbly prostrate at the feet of Your Holiness, 
suppliantly declares that there is in a place of his diocese called 


AN tra ae Seca a parish called by the name of St. ..........- : 
and this has been committed to the Fathers of .......... from 
Ge. VCAL,. she om (or since its establishment), and these men 


have performed and are still performing the works of the sacred 
ministry up to the present day with zeal and abundant good for 
the souls therein. ’ 

But since an indult from the Holy See for committing this 
parish to the aforesaid religious priests cannot be found (and 
indeed it is possible that through oversight it was never sought 
from the Holy See), at this time the Petitioner wishing to make 
proper provision for the canonical status of the parish and 
wishing also to confirm the canonical state of these Fathers in 
the work they have been carrying on, and having in mind the 
Rescript of this very Congregation of the Council given to the 
Procurator General of this Institute and touching on the man- 
ner of providing for this case, given at Rome on ............. 
(Number tcs.seswerts ) and 

Having received the assent of his diocesan consultors, earn- 
estly implores from Your Holiness the faculty of uniting the 
DATISH OF Olden che oxen of this Diocese to a Religious House 
of the Congregation of ............ PLENO IURE in accord 
with canon 1425 § 2 of the Code of Canon Law, and according 
to the agreement accepted by both parties, a copy of which is 
annexed to this petition. 

As defined in the aforementioned agreement, not only is the 
parish made a Religious Parish by force of this union, but 
(since they have been in legitimate possession of the Institute 
from the beginning) moreover the parish church and rectory 
are understood to remain in this same state as at the present 
time, to be administered by the Religious Superiors according 
to the norm of the law and proper Constitutions and especially 
in relation to canons 618 § 2, 1° and 630 § 4. 

With all due reverence and respect, ete. 
LOCUS SIGILLI (Signed Une. 0)6e ee eee 


(Date) s cw tewnes coe 
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Here ends the loose English translation of the contract, 
though there is an added word of advice in case the last clause 
concerning the property rights is not acceptable to both con- 
tracting parties. In that case, if the church edifice or the 
rectory is not in the ownership of the Institute, the words 
are changed thus: 


As defined above in the agreement, even if by force of this 
union the parish becomes a Religious Parish, nevertheless it is 
understood that the church edifice and the rectory remain SEC- 
ULAR as at the present time and in the property of the Dio- 
cese, even though the administration of the parish is given over 
to the Religious. 


Both Communities and Bishops have found that there 
should be some kind of written agreement concerning the 
terms of the contract, the finances and the duties of support 
and revenue. This document has been called “a gentleman’s 
agreement” (cf. Appendix, Formula I) and it receives this 
mild title because it is not supposed to have any strong 
juridical force. Technically this may be true, but it is diffi- 
cult to see why its significance should be brushed off so easily 
and blithely. The transfer of a parish is really and canonically 
effected by the granting of the indults and the acceptance of 
the rights and duties, but it may be said in passing that either 
a Community or a Bishop that has such a “ gentleman’s 
agreement ”’ stands in an exceptionally good legal and canon- 
ical permission, should later events arise to cloud the happy 
relationship between the prelate and the religious clergy. 
Apart from a legitimate desire on the part of both religious 
and Bishop to know exactly where they stand on this matter, 
there is the decided advantage of being able to point to a 
specific agreement drawn up by the two interested parties. 

All this is true concerning a secular parish entrusted to 
religious ad nutum Episcopi, and there is some slight but im- 
portant change in this procedure necessary in case the parish 
is being committed to the religious in perpetuum ad nutum 
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Sanctae Sedis. In this latter case there must be a solemn 
contract drawn up between the Community and the Bishop, 
and this document is not signed by the participants immedi- 
ately. The copy of this contract must be submitted to the 
Sacred Congregation of the Council along with the petition 
for transfer of the parish, and the contract is signed by the 
Bishop and the Religious only after the Sacred Congregation 
has granted the indult. 

In case the Bishop desires to go a step further and grant the 
Religious the parish pleno wure in perpetuum, he must follow 
the same procedure as in the case immediately preceding this 
as above. Moreover the contract must state explicitly that 
the benefice is being changed to a “religious benefice’, and 
hence in accord with canon 1442 it must be transmitted and 
entrusted only to religious priests from then onward. 


VIII. Tue Houpine or PROPERTY 


‘ ? 


There are some Institutes that have “grown up” with a 
parish or a diocese, and a careful distinction has been drawn 
between revenue that comes to the parish as a parish of the 
diocese and other revenue that comes to the community. 
More than one Institute considers that the parochial church 
belongs to the diocese, but the rectory has been built with 
their own funds and hence belongs to the community. There 
is even now a petition before the Sacred Congregation of the 
Council in Rome on the part of one community, and its terms 
on this point are very clear and definite. 

It states that the parish church belongs to the diocese, but 
the rectory and the adjoining yard or lawn belong to the In- 
stitute, as they have always been considered in times past. 
The community retains the right to station additional mem- 
bers of the Institute in the religious house as in times past, 
even though they are not attached to the parish as curates or 
assistants, but these additional members of the Institute must 
be fed and clothed at the community’s expense and not at any 
cost to the diocese or the parish. 
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This is a wise and equitable declaration and provision, be- 
cause it seems to be an excessive demand to ask the parish to 
support more priests than those who take an active part in 
the parochial administration. Perhaps there are other situ- 
ations where other local conditions might demand a slight 
change in this last agreement, because there are some churches 
managed by religious which have acquired local fame as cen- 
tres of religious devotion and pilgrimage. The two or three 
curates assigned to the parish could never possibly perform 
all the work demanded in the confessional, in the pulpit and 
on the altar; and hence different local arrangements have been 
made whereby the other men who offer their assistance on 
days of devotion or pilgrimage receive their sustenance from 
the parish funds. This is equitable and sound, and it offends 
no one. 

There are some impoverished dioceses lacking funds for 
expansion of work and personnel to staff the institutions 
where local Bishops have sought the aid of Religious Com- 
munities in the managing of church works. Various contracts 
and agreements and arrangements have been made, and be- 
cause some of them have worked out admirably, perhaps some 
mention should be made of them here. 

a) Sometimes the Bishop gives nothing but the full and 
legal permission to commence work in the diocese. All 
funds are supplied by the Religious Institute, and the 
parishes are set up pleno iure from the very beginning. 
This arrangement seems eminently fair and equitable, 
for it resembles nothing more than diocesan willingness 
to compensate the community for its work among the 
faithful. 

Proper canonical permissions must be sought and ob- 
tained, of course, and it seems safe to maintain nowa- 
days (since the Code law is so generally recognized and 
followed) that any personal promises and pledges on 
the part of the Bishop or the Institute will have no com- 
plete binding force unless they are reinforced by the 
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proper indults from the Holy See. Mistakes of other 
days should not be repeated in these late times. 
Another situation similar to this might be outlined, be- 
cause it is actually at work in parts of this country 
where missionary conditions have prevailed for some 
time. The Bishop and the Religious strike up an amic- 
able and equitable arrangement with each other, where- 
by the Religious agree to erect a church and/or school, 
etc., and then the parish is consigned to their care for 
an indefinite period or else in perpetuity. By force of 
this agreement the Institute is allowed to pursue the 
ordinary works of the parish, and to reimburse itself for 
all moneys and funds spent in that area. This financial 
arrangement continues until the Community has been 
repaid for all the funds it expended, and when that 
happy moment arrives, the title to the church passes 
immediately and completely to the Bishop. This does 
not mean that the Religious are ousted, of course. 
They continue to pursue the spiritual and temporal 
management of the parish according to their initial 
agreement and they follow the ordinary statutes of the 
diocese and the norms of the Code just as do the other 
parishes in the diocese. 


IX. THe INcoRPORATION OF PARISHES WITH 
Reuicious Housss 


Canon 1425 is of extreme importance in any discussion of 
the union of parishes with religious communities, and it ought 
to be stated immediately at the beginning of any diseussion 
of the question. It has two paragraphs: 


My 


If a parish is united ad temporalia tantum to a religious 
house by Holy See, the religious house is made the par- 
taker (particeps) of the fruits of the parish; and the 
religious Superior must present to the local Ordinary a 
priest from the secular clergy to be set up in the same, 
to be assigned also a fit share in the goods. 
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2. On the other hand, if there is a union pleno iure, the 
parish is made a religious parish, and the Superior may 
name one of his own priests to undertake the care of 
souls, but the local Ordinary preserves the right to ap- 
prove and to appoint the same cleric who will always 

_ be subject to the jurisdiction, the correction and the 
visitation of the Ordinary in all matters which pertain 
to the care of souls according to Canon 631. 

The first great discussion of this Canon centers around the 
question whether it contains new legislation appearing in the 
Code for the very first time, or whether, on the other hand, 
it is rather the mere restatement of the fundamental concept 
of the old and habitual law. 

There are experts on both sides of the question. If a person 
wants to believe that this is new legislation, he is in good 
company with Eichmann, Morsdorf, Jone, Mundy, Bondini 
and Retzbach. If he wants to believe that it is merely old 
law restated with some very slight variations, then he enjoys 
the prestige and the companionship of Wernz-Vidal, Cocchi, 
De Meester, Scharnagl, Claeys-Bouuaert-Simenon, and Jom- 
bart. There are others who maintain that the second opinion 
is correct and true, but they have slightly different ideas of 
what the second opinion is. Thus, Goyeneche is often cited 
as one who holds the first opinion, but a closer examination 
of his words indicates that he holds rather a variant opinion 
of the second. His written opinions are close to those of 
Delgado, who however does not accept the other’s discussion 
or interpretation of the unio non pleno wre. 

The whole thing is a maze of difficulty, discussed sometimes 
with more heat than light, and a man would be rash indeed 
to sweep away cavalierly the arguments of the opposite side 
to his own. One treads cautiously in this matter, aware for 
instance that the authority of Priimmer has been thrown into 
the ranks of the first opinion, only to discover later that the 
distinguished author rather explicitly held the second view. 
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Neither viewpoint has emerged with full colors flying the 
victory signal, and both sides of the controversy engage in 
furious hassles on occasion that are spirited and even bloody. 

It would be wonderful if a canonist could point to one 
canon in the Code and say, “ There is the full law concern- 
ing parishes held by Religious”, but that happy state is a 
desire rather than a fact. Canon 1425 speaks about incor- 
poration ad temporalia tantum and also about incorporation 
pleno iure, but canon 630 presupposes that there is still an- 
other kind of parish held and administered by religious. This 
latter species is really a secular parish not united with a 
religious community but rather committed or entrusted to 
religious with permission of the Holy See in accord with 
canon 626, § 1. 

The religious is the true pastor of the parish, and his legal 
status is somewhat different from the status of the other 
parish that has been incorporated pleno iure, since in the 
latter situation the community itself is the actual pastor but 
the vicar appointed by the community is its real agent with 
all the powers and prerogatives of a full pastor. 

It is not necessary in a pleno iure incorporation of a church 
or parish with a religious community that the Bishop cede 
the church to the Institute. The Ordinary may, if he wishes, 
retain the church under his own diocesan jurisdiction, and 
then the church is a religious church not in the full and proper 
sense but rather in the improper sense only. This means 
that the religious have the simple use of the church ad usum 
precarium, that is to say, for the use of their regular Ordo, 
religious devotions and services, burials and the like. (Cf. 
Dailey, Primary Effects of Unio Pleno Iure, p. 41.) 

Maybe some of the confusion in the United States stems 
from the fact that more attention has been focussed on canon 
1425 than on canon 626 and canon 630, but it may be inserted 
here rather timidly that perhaps a full picture may be gained 
toward American conditions by a reading of all the Canons 
rather than of only a few. 
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Incidentally, Delgado (De Relationibus inter Parochum 
Religiosum et eius Superiores Regulares, p. 84) states that a 
community may acquire a church by a title that is 

a) Original, that is to say, by the fact that the community 

built it or founded it; 

b) Derivative, that is to say, by prescription, donation, 

union or incorporation pleno iure. 

Some modern scholars may frown heavily when they consider 
the possibility of a community acquiring a church or a parish 
by prescription, and perhaps that thought should be left for 
extended consideration and discussion. The point remains, 
however, that no side of the discussion can claim immediate 
victory. There is much to be said on both sides of the 
question. 

Thus “ paroecia fit religiosa”’ has a very explicit meaning. 
It indicates that a substantial change in status has taken 
place. The parish has ceased to be one thing and has become 
another. It has started to become a thing that belongs to a 
religious house, or it has become a member or a part of that 
house. By this kind of incorporation the monastery or com- 
munity itself receives and obtains the parish, and the moral 
person of the community is the habitual pastor. The com- 
munity or the monastery is the juridic person, and conse- 
quently is compelled to appoint a real and physical person to 
carry on the active care of souls. This person selected is only 
a vicarius, often called the Parochial Vicar, but he is a real 
pastor subject to all the laws and rules and statutes of the 
local Ordinary in accord with the usual regulations of the 
Code and the Synods. This vicar is removable ad nutum by 
either the religious superior or the local Ordinary; but each 
must notify the other in case he removes the vicar (Can. 454, 
§5). This was pre-Code law as well as present legislation, 
and is perfectly acceptable and agreeable to all. 

It was stated at the beginning of this chapter that there are 
really two strong opinions concerning the actual effects of 
incorporation, and these adherents of both sides strive 
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valiantly in the exposition of their views. In the nineteenth 
century there was a strong resurgence of belief that the moral 
person of the parish should never lose its identity and distinct 
personality as well as its ownership of temporal goods. The 
religious house might receive the right of usufruct and admin- 
istration of the temporal goods, but not the ownership of them 
outright. These authors readily conceded that the opposite 
opinion was more common and prevalent before the Code, but 
they also insist that the Code has introduced some new legis- 
lation on the precise point. 

Bondini wrote in the Jl Monitore Ecclesiastico, XX XVIII 
(1926), p. 338 and he maintains that it has been the desire 
and intent of the Holy See for the last 80 years (more than 
100 years by this time) that there be a sharp distinction main- 
tained between the parish and the religious house, and separ- 
ate administration of each. His intention is to state that this 
desire of the Holy See to separate the parish from the com- 
munity set up a rule of law, so that the parish remains a 
moral person distinct from the religious house even after the 
union or the incorporation pleno iure. He states that the 
parochial moral person is completely distinct from the com- 
munity moral person, keeping and retaining the ownership 
and dominion of all the mass of goods it had before the union. 

The difficulty of accepting this opinion, say the opponents 
to Bondini, stems from the fact that it tortures the meaning 
out of Canon 1425, §2. Wernz-Vidal do not find it difficult 
to follow the obvious sense of the canon, even in the discussion 
of how to handle the parochial temporal goods. The com- 
munity possesses them together with the duty and obligation 
of using and expending them for the good of the parish and 
not for the good of the religious institute itself. They sug- 
gest and urge that there be a separate account kept, not mixed 
up or confused with the goods of the community, lest there 
be any debts on one side which might affect the good of the 
other. Wernz-Vidal certainly do not contemplate that this 
separate accounting be considered as an admission that there 
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are two moral persons juridically distinct from each other. It 
is a matter of good bookkeeping rather than of compulsory 
legislation, and good and accurate bookkeeping and account- 
ing should not be interpreted as a concession of weakness in 
legal position or standing, but rather of precision and zeal in 
working for the best interests of the parochial unit. There 
may be some moments and situations where gifts or bequests 
might be received in such a tangled way that there could be 
doubt whether the donation was made to the parish or to the 
community. The Constitution Romanos Pontifices of Leo 
XIII (sect. V) settled that question once and for all when it 
ruled that benefactors must be presumed to favor the mission 
rather than the Institute unless they make explicit statement 
to the contrary. 

The Sacred Roman Rota declared in 1925 (and that was 
after the Code, let it be noted) that the union which is called 
a pleno wure incorporation is unchanged by the Code. In- 
cidentally, the word “incorporation ” does not appear in the 
Code, but everything that is understood in that word is surely 
comprehended in the word “unio” that the Code employs. 
This Rota decision came in Dec. XLIV, In Taurinen Jurium, 
August 13, 1925. 

The obvious meaning of the Latin word “unio” is “union”, 
of course, but one must be careful to take the very precise 
meaning when the word is used in a legal and canonical sense. 
If one benefice is united and joined with another, there is here 
a strict “union” of benefices. But if, on the other hand, a 
benefice is united with a moral person that is not a benefice, 
the precise translation of the word is “ incorporation ” rather 
than union. Maybe this is a question of semantics, but may- 
be it is wise to be very precise also on a matter such as this. 

Canon 1425, § 2 says that in case of a “unio pleno wre” 
a “paroecia fit religiosa.” This act of incorporation implies 
and accomplishes two things: 

a) Incorporation quoad temporalia 
b) Incorporation quoad spiritualia. 
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If a glance is passed at the first of these effects, it stands as 
clear that the religious community becomes the possessor of 
the fruits and the revenues of the parish only. Just as no 
secular pastor would dare to assert that he is the owner and 
the proprietor of the school, church, rectory and convent, so 
also would no community have the temerity to assert that it 
is the owner and proprietor of the same parish goods. ‘There 
might be some exceptional cases where a religious community 
would be the true and real owner, by virtue of a special and 
express indult and permission from the S. C. of the Council 
on this precise matter, but it must be remembered that this 
comes by direct grant, not by insinuation. It seems safe to 
maintain that when this latter situation is at hand, the policy 
of Rome is so clear that it needs no elaboration. One does 
not have to guess at a meaning as important as this, because 
Rome makes it very clear and precise. 

It is possible for a benefice to be incorporated with a 
religious community ad temporalia tantum, though such a 
situation is so rare in the United States as probably to be 
non-existent. It takes place when, for the support of a 
religious community doing valorous work under exceptional 
conditions, for instance, the local Ordinary assigns the fruits 
and revenues of a certain and set parish to be given over to 
that religious Institute. In this case, according to Canon 
1425, § 1, “ The religious house is partaker only of the revenues 
of the parish, and the religious superior should present to the 
local Ordinary the name of a priest chosen from the secular 
clergy who will then be installed and set up as the pastor.” 
This is incorporation semipleno iure or ad temporalia tantum. 

It is naturally and legally the opposite of incorporation 
utroque iure or pleno iure. This latter will eomprise the 
spiritual effect, that is to say, the right of the religious com- 
munity to be the true titleholder of the ecclesiastical office or 
benefice; and it will also comprise the second effect which is 
the right of the religious house to participate in the revenue 
of the parochial goods. 
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X. THe Howupine or Property In THe Unrtrep 
STATES OF AMERICA 


The individual dioceses in the United States of America are 
not automatically recognized as juristic personalities by the 
civil laws of this land, and hence (in spite of the fact that 
Canon Law declares them to be full moral persons with all 
the rights of corporate bodies) they are obliged to seek and 
obtain a civil establishment as a corporation before their legal 
rights may be maintained fully in American law. They may 
proceed in one of three ways; and each of the ways is worth 
discussing for the moment. 

First of all it ought to be stated that a special decree was 
issued for the U.S.A. by the S.C. of the Council in 1911, and 
it insisted that the holding of ecclesiastical property in fee 
simple was to be entirely abolished. The Sacred Congregation 
went on to state that the method usually known as the 
“parish corporation ” was to be established wherever possible. 
This latter form is well set up in New York, and that form 
has often been mentioned as the ideal setup for church prop- 
erty in U.S.A. today. 

In this “ corporation aggregate” there are five members, 
three of whom are the Bishop, the Vicar General and the 
Pastor. These three “ ex officio’ members choose or appoint 
the other two members. This gives stability and permanence 
to the holding of church property, and it guarantees the right 
of the Church to hold its ecclesiastical goods for the welfare 
of the people in perpetuum. 

In those places where civil law makes it impossible to hold 
property in this manner, the Sacred Congregation gave its 
preference to the “corporation sole” system, whereby the 
Bishop is incorporated, and his successors in office succeed him 
without any dissolving of the corporation. 

The “fee simple” system has mostly died out, though it 
is still in effect in Missouri and Indiana because of the failure 
of the civil code to recognize the hierarchical constitution of 
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the Church. In those two States there is the old trustee sys- 
tem with its fee simple, and the Church is obliged to tolerate 
it for the simple reason that it is inescapable. Every system 
may have its weaknesses and defects, but the so-called “ New 
York State system” seems the best of all. One of the more 
obvious defects of the “corporation sole” system is the fact 
that it makes the Bishop the largest property holder in the 
territory, since all property is vested in his name and in his 
office. Good people understand this aright, but many sus- 
picious folk have their fears and suspicions heightened against 
the Church when they find that the Roman Catholic prelate 
has so many holdings in his own name. This may, or may 
not, be good public policy. 

The Church has no desires to circumscribe an Ordinary’s 
powers too tightly, to be sure. It respectfully reminds him 
that he has the power to make statutes whenever special cir- 
cumstances desiderate such things, but nevertheless he may 
not pass the bounds of the common law. 

“He may not modify any of its provisions, or trespass on 
the acquired rights of others, or abstract from legitimate 
customs, or ignore the circumstances of time and place as 
established in the foundations.” (Quotation from Lynch, 
Contracts, p. 78, quoting Ayrinhac, Administrative Legisla- 
tion, p. 425.) 

“He must not proceed arbitrarily in formulating the regu- 
lations within his competence, but must show a proper regard 
for the limitations imposed by the law as indicated above. 
Obviously he cannot interfere with the ordinary adminis- 
tration of ecclesiastical moral persons as long as the accredited 
administrators perform their duties according to law.” (Lynch, 
op. cit., quoting Vermeersch-Creusen, Epitome, II, n. 840; 
Woywood, Commentary, II, n. 1151; ef. Dignan, History of 
the Legal Incorporation of Catholic Church Property in the 
United States of America, The Catholic University of America, 
1933.) 
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It might be interesting to insert one word of collateral 
advice here, and it pertains to the power of the Bishop in- 
asmuch as he is the head of the corporation. It is this: the 
civil law may restrict his rights to alienate or transfer prop- 
erty by reason of the conditions under which this property 
is held. He may violate civil law, though he follow Canon 
Law. This does not mean that the Bishop loses his canonical 
rights when he enters a civil corporation. Far from it. The 
civil incorporation is intended to be merely the external form 
required by the civil law for all valid legal effects, and the 
Bishop’s powers are not thereafter limited to what the articles 
of civil incorporation say he may do. The Bishop’s powers 
of ruling and administering come from the Code, and he loses 
none of them by entering a civil corporation. It is true that 
the Code of Canon Law itself regarding contracts says in 
Canon 1529 that the civil law is “canonized”, and the solu- 
tion of questions is the same in canon as in civil law, unless— 
and this is a big “ unless”—they are contrary to divine law 
or otherwise opposed to some provision of Canon Law. The 
Church loves peace, to be sure, but She is not afraid to swing 
the cudgels in a good cause, especially one that affects the 
rights and the powers of her prelates. 

There have been in the past, and probably will be in the 
future, some acute controversies concerning the right to hold 
the deeds to parochial property. Maybe a good case could be 
made out for either or both sides, and there is a strange 
anomaly in the fact that either side looks very sound and 
solid if the other side is ignored entirely. 

The religious Institute, on its side, has often held the deeds 
to the church property for many years, sometimes since the 
foundation of the ecclesiastical unit. There is a powerful 
argument to be had in the peaceful and uninterrupted posses- 
sion of documents for many years, and there may be under- 
standable reluctance on the part of some local Superior who 
receives an official mandate demanding that he surrender 
deeds and documents that he never even saw, because they are 
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hidden and preserved safely in the archives of the General 
House of his Institute. The gentlemanly and the legal pro- 
cedure in such cases is to make respectful request to the Major 
Superiors of the Institute, because thus the right plane for 
the discussion is established. The Institute may be averse or 
reluctant to make speedy disposal of papers which it has 
always preserved with awe and honor, especially when those 
documents seem to furnish tangible and legal proof of their 
right to function and carry on ecclesiastical duties in a given 
area. Many Institutes have poured back some of their own 
revenue into schools and rectories and academies, and there 
is understandable reluctance toward making a general act of 
donation whereby all these community expenditures are lost, 
dissipated or surrendered. 

Some Institutes, on the other hand, have discovered that 
the holding of deeds is a mixed blessing, because while it 
protects their community investment of money and personnel, 
it also makes for financial liability as well. When property is 
insured, it is the owner who pays the premium; and when un- 
insured property is damaged by hurricanes or the other slings 
and arrows of outrageous fortune, it is the holder of the deed 
who pays and pays and pays. 

It would be a mistake for anyone to forget or to ignore the 
varied kinds of privileges held by different Religious In- 
stitutes, and many a blunder has been committed by person- 
ages who forgot that some communities have been the 
recipient of special and perhaps unique privileges, especially 
concerning finances. An Institute with pontifical (as dis- 
tinguished from diocesan) approval, for instance, has to make 
an accounting to the Holy See concerning its finances, but it 
is not under the same obligation toward the local Ordinary. 
Some convents, monasteries, orphanages and hospitals are in 
the complete possession and ownership of religious com- 
munities, and while the Ordinary has the right and even the 
duty to oversee their external contacts with the laity, he still 
has no right to look into their financial records, deeds or bank 
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accounts. The fact that they are “ pontifical’ exempts them 
from that duty. It is interesting, therefore, to note that a 
Curia will be spared blunders if it is aware of the canonical 
titles, rights and privileges of the Institutes which it has 
within its territory. 

There are local situations that abound too, and these might 
need a careful and circumspect decision and judgment. In 
America there are several parishes administered by religious, 
and some of them have acquired justified reputations as great 
popular centres of piety and devotion. The novena services 
and the other religious observances often attract great crowds 
of people, and as a result there is need of a large number of 
priests to conduct the services and to hear the multitude of 
confessions. There are some situations where a parish might 
rate two or three or four curates by reason of its numerical 
and geographical size, but these few priests would be inun- 
dated on the days of great popular devotion. 

Many religious have struck up mutual arrangements with 
their Bishops whereby some financial arrangements are satis- 
factorily set forth. The gifts and revenues of the parish or 
shrine are allocated in varying degrees to the local parish or 
to the religious Institute in accord with the arrangements 
that have been agreed upon by the interested parties. 

There are some happy instances where this arrangement 
has been concluded with great advantage to all concerned, 
and if any prelate has the same problem now, he is well ad- 
vised if he consults the other arrangements made previously 
in other dioceses and archdioceses with great fruit and benefit 
to all. 

Many dioceses have made a general call for all deeds to all 
the diocesan properties, and this has proven wise in many in- 
stances. It enables a better kind of comprehensive insurance, 
for example, and it furnishes the Ordinary with a complete 
ready-at-hand analysis of all the diocesan properties in his 
territory. The consequent hazards may be avoided with 
competent care, though everyone knows what disaster it would 
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be to have all the records gathered in one place, and then to 
have that place destroyed by fire or other disaster. There is 
sometimes a great advantage in having all one’s eggs in one 
basket, just as there can also be great misfortune. Circum- 
stances change cases. 

There is nothing violently repugnant in a religious Institute 
administering a parish and holding a contract for the religious 
administration “in perpetuum pleno iure ad nutum Sanctae 
Sedis”’, while at the same time the deeds to all the physical 
properties belonging to the parish are in the hands of the 
Ordinary. If some interpret the handing over of the deeds 
as a confession of weakness on the part of the Institute, then 
that conclusion does not seem justified by the evidence. It is 
rather the due submission of the clergy to the ordinary and 
efficient administration of the diocese, and when exceptional 
situations do not warrant a more specific decision or solution, 
this is an ordinary act of good business sense and right ad- 
ministration. 

The Apostolic Constitution of Leo XIII Romanos Pontifices 
(sect. VII) urged that an arrangement be made between a 
community and a Bishop whenever a mission has been set up 
and founded and expanded at the expense of the religious 
community. 


If any mission has been set up exclusively or in greater part by 
the expenditures of some religious family, . . . we urge that 
some clear pact or agreement be made between the Bishop and 
the Superiors of the Order about what ought to be done, lest 
there be injury done to the rights of one party, or scandal arise, 
or grave damage to souls result. 


This is also the famed Constitution where the Pontiff stated 
that while the intentions of donors must always be respected, 
nevertheless the donors cannot always determine and stipulate 
the end for which their offerings are to be expended. Their 
underlying intention must always be to assure the proper 
manner of divine worship and the dignified and reverent 
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maintenance of religious worship in the manner determined 
by the lawful rules of the Church. They are always to be 
presumed as willing and wishing to observe the laws of the 
Faith, and not to disobey them. 

There are some jurisdictions in the United States 
(Mississippi, for instance) where the laws are not generous in 
permitting the legal incorporation of smaller units than a 
diocese. It has been found in those places that when a 
religious Institute desires to purchase and possess any real 
estate, the best procedure is to vest the lands and buildings in 
the name of the local Ordinary, and this prelate has his name 
on the legal deed. Everyone knows, of course, that this is a 
civil technicality being met by proper adaptability, and no 
one would maintain that the Bishop or the diocese is the real 
dominus of the property. The Bishop is acting as the repre- 
sentative of the Institute, and this act must not be presumed 
to be an actual cession or abandonment of the community’s 
rights. 


* * * * * 


We come now to the end of this lengthy paper that has 
taxed your patient ears, and the bombastic words of the movie 
traveloguer comes to our minds and lips—there really should 
be soft violins or ukeleles strumming in the background as the 
words rush forth: 


And so we bid a fond farewell to the enchanting isles of canons 
1425 and 1442. We are tempted to linger awhile in the pleasant 
caverns of Prescription; we would love to saunter and meander 
along the sweet paths of benefices and formulae and documen- 
tation. We should love to linger in the woods and the dells of 
ancient contracts and implied perpetuity and mislaid indults or 
never-sought permissions and rescripts. But the time has come 
to sing Aloha-Oe, and we sail out of the canonical harbors of 
Pleno Iure land, with a feeling that we shall return here again 
sometime. Again... and again... and again! 


Rev. Evoene A. Dootey, O.M.I. 


IMMACULATE CoNcEPTION CHURCH, LoweLL, Mass. 
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APPENDIX* 
Formuta | 


FORM oF “ GENTLEMAN’S AGREEMENT ” WITH LOCAL ORDINARY 
FOR SET NUMBER OF YEARS 
AND INDULT oF S.C. CONCILII For THE PARISH 


* * * * * 


HIS EX CHLLBNGY Seep aa BISHOP OF 2 .22-4..54- 


THE VERY REVEREND ....... PROVINCIAL OF ....... 


Attest 


. That in virtue of a decree given by His Excellency the Most Reverend 


RRNA abe Ree under date of ............ there was erected the secular 


That saidsparish Olt ste ee seca ces ee shall be entrusted to the Congrega- 
t10N} Ofer. ageakieeee in virtue of an indult from the Sacred Congregation 
of the Council under the date of ............ (mamber 22 6 oss ) 

That said parish shall remain entrusted to the Congregation of .......... 
fora) period! Of -aas-.-— years and subject to the following provisions. 


. That the Very Reverend Provincial of the ............ will maintain at 


all times a sufficient number of priests to take proper care of the parish 
and its missions 


. That this contract may be renewed at the end of ........ years from the 


above date, but in the event the Congregation of ............ does not 
wish to continue their services in this parish for another term of ........ 
years, notice must be given in writing to the Most Reverend Bishop of 
Meets Aut one year in advance of the expiration date of the present 
contract. Should this notice not be given, the Bishop of ............ may 
presume that the Community desires to remain in charge of the above- 
named parish and its missions, and are willing to renew the present con- 
tract for another ........ year term. 


. That this contract may be cancelled at any time during the ........ year 


term by mutual consent of both parties. 


shat: the BishODOniw ee cecneesen reserves the right to detach any of the 


missions of this parish and to create therefrom other parishes with the 
additional right of conferring such parishes to members of his secular 
clergy. 


Se Ubatethe: Bishop Or estes aeons will not detach any portions of this 


parish without previous notification of at least 6 months, and with the 
understanding that, in detaching any of the missions, the revenues of the 
principal or parish church will not be seriously impaired. 


. That in all things else pertaining hereto, the guiding and decisive norm 


will be the Code of Canon Law. 
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10. That this contract has been approved by the Diocesan Consultors of the 


diocese:ofe eee ee and by the Provincial Council of the ............. 
IN WITNESS WHEREOF the parties to these presents have hereunto 
set their hands and seals this ............ dayn0t vonecssaen ee. in the year 
of Ours Lordy... . 0. 

BES aera ce aes Soe Sc CE Pe ee 

Bishop of eee ae 
UGS IS ak ee ok arr oe eer ET a eh ie bec 
Provincial of the Congregation of ............ 


INDULT ANNEXED TO THIS “GENTLEMAN’S AGREEMENT ” 
SACRA CONGREGATIO CONCILII 


* * * * x 


Beatissime Pater, 


ESpISCOPUS sees eee acer ad pedes Sanctitatis Vestrae provolutus, humiliter 
exponit exstare in locolv..d. .2.2+--00..0.sc8esa paroeciam a Sto ............ 
nuncupatam, commissam curis Congregationis ............ flay MBI cocnceco 


qui partes sacri ministerii cum solertia et uberioribus animarum fruchibus 
expleverant ac adhuc explere pergunt. 

Episcopus orator dictam ecclesiam in paroeciam erexit et, deficiente copia 
saecularium, de Consultorum diocesanorum assensu, enixe a Sanctitate Vestra 
facultatem expostulat praefatam paroeciam quae saecularis manebit alicui 
Religioso e Congregatione ............ a proprio Superiore praesentato com- 
mittendi ad nutum Episcopi, idque quoties priori Religioso ab officio cessanti 


alius sufficiatur. 
¥7 2k ok ke & 


SACRA CONGREGATIO CONCILII attentis expositis Episcopo oratori 
facultatem iuxta preces benigne tribuit, servatis tamen de iure servandiis. 


Datum Romae ...... diese eeee mensis ...... anno 


She (Eats Cie) nie gos aba ace ceed IOC OBC Onto GOO OGIOG Dae cuise 
(Praefectus S.C. Concilit) 


Formuta II 


Petitio Ordinarii loci ad S. Sedem ad licentiam impetrandam 
Convalidandi erectionem Paroeciae NATIONALIS 
Eamque committendi Religiosis “PLENO JURE” 


Beatissime Pater, 


Infrascriptus DD. N ........ INA eee Episcopus N ....... betes ee ee es 
in Statibus Foederatis Americae Septentrionalis, ad pedes Sanctitatis Vestrae 


provolutus, humiliter exponit exstare inv LOCONVauIN) Geese duce: suae dioecesis 
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Paroeciam NATIONALEM N........... nuncupataml, 5222826 «a2 - curis ab 
anno circiter ........ jam commissam, qui partes Sacri Ministerii cum solertia 
et uberioribus animarum fructibus ad hodiernam diem usque expleverunt 
atque adhuc explere pergunt. 

Ad hance paroeciam nationalem constituendam eamque praedictis Religiosis 
committendam nullum speciale indultum apostolicum nunc reperitur impetra- 
tum fuisse, (forte etiam numquam ex oblivione expostulatum). 

Quapropter Orator volens juridicae conditioni praedictae paroeciae apte 
consulere atque Religiosos in munere sibi concredito certo quoque jure con- 
firmare, attento Rescripto hujus Sacrae Congregationis Concilii circa modum 
providendi in casu ad Rev.mum Procuratorem Generalem Congregationis 
Selene ins avateie ere ccoteie Serer orate , Romae,- SUD GieW voce. senses mens 3 ene 
consultorum dioecesanorum suorum assensu, enixe implorat a Sanctitate vestra 
facultates necessarias ut praefatam Paroeciam Nationalem N ............... 
eentisane eae eee INTIOGO Wel INie seme eee sitam dioecesis suae ad normam 
Canonis 216, 4a rite constituere valeat eamque DOMUI RELIGIOSAE Con- 
Pro PAMONIS as ees Bee es ibidem erectae “PLENO JURE” ad trami- 
tem Can. 1425, 2a Codicis Juris Canonici UNIRE, juxta CONVENTIONEM 
ab utraque parte contrahenti per modum Compromissi jam acceptatam et 
hisce adnexam. 

Prout in laudata conventione definitum est, etsi vi hujus unionis haec 
paroecia fiat religiosa, nihilominus intelliguntur aedes sive ecclesiae paroecialis 
sive presbyteratus perinde ac in praesens SAERCULARES permanere seu in 
dominio proprietatis dioecesanae, licet earumdem administratio ad Religiosos 
devolvatur. 

Et Deus, etc... . 


(L. 8.) 


Cee eeeeeeseeee Steet ewes ee See eHeeSenereeseseecesesresesEes 


cee en ewee 


* * * * * 


N.B. Si aedes Ecclesiae seu presbyteratus jam sint in dominio proprietatis 
ace eee re , tune ultima clausula: “ Prout in laudata ......” mutanda est 
in sequentem: 


Prout in laudata conventione definitum est, non solum vi hujus unionis haec 
paroecia fit religiosa, sed insuper, aedes ecclesiae paroecialis et presbyteratus 
cum vero jam sint in dominio proprietatis Congregationis .................. 
legitimo quidem titulo ab initio (vel: a multis annis) sibi acquisitae, in ejus- 
dem dominio intelliguntur perinde ac in praesens permanere a Superioribus 
Religiosis ad normam juris et Constitutionum propriarum, attentis praesertim 
can, 618, 2a, lo et 630, 4a administrandae. 

Et Deus, etc. . . 
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Formuta III 


Ad paroeciam NATIONALEM convalidandam et committendam 
“ad NUTUM EPISCOPI” 
Beatissime Pater, 


Enirascriptus DD? Ni. .2.4..- ING BAe age Baiscopus ING Pacino nach ten 
in Statibus Foederatis Americae Septentrionalis, ad pedes Sanctitatis Vestrae 


provolutus, humiliter exponit exstare in loco v. N ............ suae dioecesis 
PAROECIAM NATIONALEM gentis .......... Nivtheti cheese nuncupatam, 
Soa ic OR pn tic CTS Ore oe OMe curis ab anno circiter ........ ad nutum 


Episcopi commissam, qui partes Sacri Ministerii cum solertia et uberioribus 
animarum fructibus ad hodiernam diem usque expleverunt atque adhuc explere 
pergunt. 

Ad hance paroeciam nationalem constituendam eamque praedictis Religiosis 
committendam nullum speciale indultum apostolicum nunc reperitur impetra- 
tum fuisse, (forte etiam numquam ex oblivione expostulatum). 

Quapropter Orator nunc volens conditioni juridicae praedictae paroeciae 
apte consulere atque adhuc deficiente sacerdotum saecularium copia in 
dioecesi, attento Rescripto hujus Sacrae Congregationis Concilii diei ........ 
be icirers circa modum providendi in casu ad Rev.mum Procuratorem Gen- 
erilens CONgTeg ati ONISins serine ec eee cee rele sieie acne dato, de consultorum 
dioecesanorum suorum assensu, enixe implorat a Sanctitate Vestra facultatem 
ut praefatam paroeciam N ..............- ASANTE? aig tS te COS OS in loco v. 
INGE fe dice, cite ese. sare sitam dioecesis suae, ad normam Canonis 216, 4a rite con- 
stituere valeat eamque alicui RELIGIOSO e Congregatione ................ : 
BG be el eee: a proprio Superiore praesentato valeat committere in titulum 
et ad NUTUM EPISCOPI idque quoties priori ab officio cessante alium suf- 
ficere sit necessarium. 

Et Deus, etc. ... 


(L. 8.) 
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Cases and Studies 


THE LEGAL PROFESSION IN REGARD TO 
SEPARATION AND DIVORCE CASES * 


T surely is a platitude of the most obnoxious type to state 
that divorce has become a major problem in our United 
States. Even to the shallow of mind must come quite 

often the awareness that the institution of marriage is threat- 
ened today as never before. It is not the purpose of this paper 
to quote figures or arguments to support this statement. We 
know the danger and we are worried about it. It is, however, 
the purpose of this paper to point out the very great responsi- 
bility and blame that must in justice be imputed to the legal 
profession in this terrifying menace to the survival of society 
itself. The author of this paper has never seen the charge 
made that the divorce picture in our country would perhaps 
not be so shocking if the legal profession—and this is intended 
to include both judges and lawyers—had given even a modi- 
cum of thought and action to remedy a situation of which it 
was so important a part. 

In this paper there is present no intention to be cruel or un- 
charitable. For over twenty years your author has dealt most 
intimately with the members of the legal profession. He has 
fought them bitterly and has made many friends. For many 
his respect and admiration is of the highest. Towards others 
who have betrayed in a shameful way a sacred calling his criti- 
cism has been and is trenchant and relentless. In the prepara- 
tion of this paper he has desired to be constructive and for 
that reason has striven for a presentation of the problem that 
would be both fair and helpful. 


* Address delivered by the Right Reverend Edward M. Burke, J.C.D., 
Chancellor, Archdiocese of Chicago, at the seventeenth annual National 
Meeting of The Canon Law Society of America, held October 25-26, 1955, 
at Hotel Hershey, Hershey, Pennsylvania. 
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Whence comes the problem we face with the legal profession? 


It would seem that the difficulty we encounter with the 
legal profession stems from the fact that our lawyers and 
judges only too often have been sold short by their law 
schools. Our experience it must be admitted does not extend 
to every school in every state but is extensive enough to allow 
rather firm conclusions. How is the legal profession sold 
short? 1) Text books and case books on domestic relations 
are for a great part inadequate in that they contain cold words 
and do not reflect living things with bodies and souls that re- 
act to emotions and situations and difficulties. The field of 
domestic relations is so vast that scarcely anyone has a mas- 
tery of all its ramifications. Yet judges and lawyers are deal- 
ing with domestic relations. They are endeavoring to regulate 
the destiny of lives and they are not prepared. The result 
only too often is a tragic mess with repercussions that extend 
through several generations. Perhaps in no other field of en- 
deavor are so many weighty problems attempted with so little 
preparation. 2) The legal profession too often is presented 
with a concept of marriage that is erroneous. Marriage is por- 
trayed as a mere contract; and the legal mind forms its con- 
clusions from this false presentation. Nowhere is the lawyer 
taught that marriage is a sacred contract. In other words the 
civil law for the most part is based on a hostile philosophy 
that stresses the importance of statutes. Many judges or 
lawyers, excellent Catholics in their private lives, have taken 
refuge in the excuse, “ The Statute reads thus and so and I am 
justified in following the Statute”. Which leads one to the 
3) conclusion that many of our law schools have failed lament- 
ably in the background they have given to the student. We 
are all aware of the devastating effects that the philosophy of 
positivism has left on our law throughout the United States, 
even in some of our highest courts. It is a sad but fair com- 
ment to state that relatively few of our law schools have ac- 
quitted themselves well of the duty to ground their students 
in the principles of the Natural Law. The author of this 
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paper knows one very large Catholic Law School where the 
teachers have been forbidden to teach Natural Law lest they 
offend the sensibilities of some of the non-Catholic and non- 
Christian students. 

Lawyers and judges are human beings with human failings 
and with a sensitiveness towards human respect. They see 
some of their confreres dealing in unwholesome and shady 
practices which net them considerable sums of money. In the 
beginning their consciences may rebel but the steady repeti- 
tion of such experiences often renders the good lawyer a bit 
callous. One might think that a salutary remedy for such 
evils in the legal profession would be the establishment of a 
Catholic Lawyers’ Guild. In recent days many dioceses have 
formed such a guild and their zeal is to be commended. A 
word of caution, however, would seem to be in order. No suc- 
cessful Catholic Lawyers’ Guild was ever built up by sheer 
weight of numbers. Many of you present here today may 
have felt the same chagrin as we at seeing in the front pews 
at the Annual Red Mass men who on Monday morning re- 
sume the same notoriously shady work they were active in on 
Saturday. An intelligently formed Lawyers’ Guild where men 
are admitted only on the basis of true moral and religious 
worth is a valuable asset. Any other kind is a liability. 

The Church entrusted as She is with the custody of the 
sacraments finds Herself foreed on many occasions to deal 
with the legal profession. She would desire to act always in a 
benign manner. Ofttimes, however, She must deal paternally 
but firmly. She is mindful of the unmistakeably clear doc- 
trine enunciated by Pius XI of blessed memory in his encyeli- 
cal on chaste wedlock. “ Let it be repeated as an immutable 
and inviolable fundamental that matrimony was not insti- 
tuted or restored by man but by God; not by man were the 
laws made to strengthen and confirm and elevate it but by 
God the Author of nature and by Christ Our Lord by whom 
nature was redeemed and hence these laws cannot be subject 
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to any human decrees or to any contrary pact even of the 
spouses themselves ”’. 

Despite the unmistakeably sacred character of the bond of 
marriage the civil law and the legal profession have presumed 
to insinuate themselves into a most intimate treatment of 
marriage and married people. Their sacrilegious actions have 
brought untold tragedy into society. Sometimes these jurists 
have acted in good faith but from criminal ignorance. Some- 
times bad faith has been prevalent in those men who mali- 
ciously resent either the sacred character of the contract or 
the alleged interference of the Church. Faced with such a 
sorry state of affairs the Church could not remain passive or 
indifferent. In Her Code of Canon Law and in the Third 
Council of Baltimore She has given to Catholicism and more 
explicitly to us in the United States unmistakable directives. 
It has always seemed powerfully significant that the Church 
in the Code never even envisioned the possibility that Catho- 
lics might be so pagan as to wish to seek redress in the civil 
courts. 

It may seem impossible to believe but it is true that even in 
the face of such clear legislation the legal profession remained 
ignorant of its obligation. We can recall so vividly the relent- 
less war we carried on through so many years to bring to law- 
yers and judges the realization that they had certain, defi- 
nitely grave obligations regarding the bond of marriage. Ser- 
mons from the pulpit, addresses, teaching in season and out of 
season, were necessary to alert these otherwise intelligent and 
good men to their obligations. 


How can the obligations of the jurist be defined 


There are two big virtues that we must consider in any 
treatment of such a topic. They are the virtues of justice and 
of charity. The legal profession can quite easily sin against 
either or both virtues. A lawyer may help a client do some- 
thing that is illicit and he then violates charity. He may act 
unjustly against the rights of a client or against the “Jus 
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tertti”’ and be guilty of injustice. In-our archdiocese through- 
out the years we have studied—and prayed over—this very 
serious problem. Moral Theology and Canon Law were 
placed side by side in an effort to reach a “prazis” that would 
be fundamentally sound and at the same time practical. Here 
is our “ prazis”. For the sake of clarity let us divide our dis- 
cussion into two main topics and act on the general axiom that 
the lawyer may do licitly what the client does licitly. 

A) Catholics. It is our contention that a Catholic must ob- 
tain permission to approach the civil courts whether he be act- 
ing in the role of plaintiff or defendant. Therefore, a lawyer 
may not represent a client either as plaintiff or defendant 
until he has first ascertained that his client has obtained the 
necessary permission. One might question our insisting that 
the defendant request permission before acting. Actually the 
role of defendant in the civil courts can be quite extensive and 
at times approximate that of plaintiff. For that reason we 
have considered him to be included under the decree of Balti- 
more. 

Must a defendant be obligated to fight a divorcee proceeding 
instituted by a contumacious plaintiff and must a lawyer in 
consequence fight for him? We have tried to be practical. If 
there is an issue at stake, such as the custody or education of 
children there would seem to be little doubt that the defend- 
ant must fight. There are, however, many instances where no 
primary consideration is at stake. It would seem unjust to 
subject the defendant to additional and unnecessary expenses 
to fight a losing cause. We have never permitted a client and 
his lawyer to sign a stipulation that would throw the case on 
the default calendar where prejury is always rampant. 

B) Non-Catholics. Many questions come to the fore when 
we discuss the obligation of a lawyer towards his non-Catholic 
client. We all recognize two undeniable facts. (a) Very sel- 
dom if ever will a non-Catholic client submit himself to the 
jurisdiction of a Catholic court. (b) In addition there are well 
founded reasons for supposing that many of these non-Catho- 
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lic marriages are null and void, either because of ligamen or 
because of a defective consent. (See Editor’s note infra.) In 
order to present a practical norm to the legal profession we 
have concluded that the lawyer may represent a non-Catholic 
client in all cases but the following two: 

(a) Where the client requests the lawyer’s service for the 
express purpose of remarriage, 

(b) Where there are no statutory grounds for divorce and 
consequently perjury is indicated. We recognize that there is 
a considerable amount of latitude allowed to the lawyer in this 
instance. It seems expedient, however, to keep the Catholic 
lawyer in the divorce field where his good influences will be felt 
rather than drive him out of the field by imposing impossible 
restrictions. We are, of course, talking here of a marriage of 
two non-Catholics. If the lawyer has a non-Catholic client 
who had married before a priest we would insist, at the risk of 
his losing his client, that the case be submitted to the 
Chancery. 

It does not seem too difficult to regulate the actions of law- 
yers in most cases. It can happen, however, that circum- 
stances may demand our permitting a lawyer to act despite 
the fact that his client is contumacious. Let us suppose for 
the sake of example that a lawyer points out that his remain- 
ing in the case will insure better terms for the upbringing of 
the children or more support money for the innocent party 
who must raise the children. It would seem that when a 
greater good is to be hoped for, a lawyer could be allowed to 
continue. This, however, must be the decision of lawful ec- 
clesiastical authority and not one of the lawyer’s own making. 


After fifteen years of hard labor and strife we have suc- 
ceeded in getting the cooperation of about 90% of our Catho- 
lic lawyers. Cooperation may not come from an hilarious 
heart but it is cooperation. With the other 10% we have our 


Eprror’s Nore referred to, supra: This statement of the author in particular 
is not to be understood as reflecting the view of the Faculty of the School 
of Canon Law. 
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trouble—and we meet it head-on. Our judges have been in- 
structed that the first step in dealing with a stubborn attorney 
is to phone him and to inquire courteously as to the lawyer’s 
reasons for proceeding in the civil courts without permission. 
If such action is of no avail and contumacy continues the at- 
torney receives a formal citation to appear before a board of 
three priests to answer why he should not be declared officially 
to have deprived himself of the right to receive the sacra- 
ments. In most cases this action has proven effective. 

A query that very often is made, especially by the attorney 
is, ‘“ How about the judges? Why legislate for the lawyer and 
allow the judge to go scot free?” We are all aware of the dis- 
tinction that moralists and canonists make about judges. 
“ Salva reverentia” they never seemed to mean much for the 
practical solution of everyday problems in our United States. 
It would seem that we canonists must study the role of the 
judge to see what his function can be, consistent with Catholic 
principles, in a pagan society. Surely it must be admitted 
that his relation to the people appearing in his courtroom is 
not the same as that which exists between a lawyer and his 
client. The lawyer-client relationship is that of a moral 
union. The lawyer is bound by an oath of loyalty to the per- 
son who has engaged his services. No such relationship is 
present in the role of a judge. He is obliged to disentangle 
himself and remain aloof from both sides of a controversy. 
Speaking from a practical standpoint, it would seem that a 
judge fulfills his moral obligation if he tries to conduct himself 
with a fearless honesty and diligence and having before his 
mind at all times the cause of the common good. If a judge 
were to give to a divorce hearing the same personal attention 
he gives to a personal injury suit, the tone of jurisprudence 
would be vastly enhanced. In default cases especially the 
judge has a special obligation to watch the conduct of wit- 
nesses who too often are ready to commit perjury. Certainly 
in the divorce courts of Illinois perjury is rampant and it is 
very likely we are not alone in that respect. A great deal of 


CASES AND STUDIES 429 


the blame for this dangerous abuse must be laid at the door of 
the judge. Too often he is motivated by a desire to clean up 
the docket by hearing cases in record time. Then too he does 
not wish to court unpopularity with the legal profession lest 
they blackball him when he stands for election. There are 
some lawyers so notorious in the prostitution of a noble pro- 
fession that the judge could almost decide “ a priori” that the 
witnesses are ready to commit perjury when they are brought 
forth by this type. 


The legal profession and the child 


It is no doubt true that the legal profession has never ade- 
quately understood the full scope of its labors in the field of 
domestic relations. If it had, lawyers and judges would vol- 
untarily slow down the legal machinery. Courtrooms today 
have become so many slaughter houses where the victims are 
innocent children. Let us take a panoramic view: A) Children 
suffering from malnutrition because a selfish, philandering fa- 
ther is holding back support money; B) Children bewildered 
by the very strange (to their small minds) view of hatred, 
revenge, selfishness on the part of parents; C) Children 
spoiled by parents who seek to spite one another by gaining 
the affection of the child; D) Children scandalized by the im- 
moral actions of parents who behave with impunity in a 
pagan society. This list could be extended indefinitely. This 
list constitutes an arraignment of our legal profession. They 
are aiding and abetting the slaughter of innocent ones. 

Perhaps an explanation is in order. Let us examine the 
ease of the unfit mother. In Illinois it is almost an impossi- 
bility to prove to a judge that a woman is unfit and is there- 
fore to be deprived of her children. Mother may confuse the 
little boy by having a different boy friend in the house every 
night—but our judges would still consider her fit if overt 
sexual acts are not committed in the presence of the boy. 
Chivalry towards the fair sex has its limits and those limits 
have long since been passed. This is criminally dangerous 
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negligence on the part of our jurists, both lawyer and judge. 
It might be well to inquire if these men would like their own 
children to undergo such an ordeal. Such a policy is the 
height of folly. Each case should receive a very careful scru- 
tiny to determine which of the parents would do the better 
job. In many cases neither parent is worthy. 


Custody of children and visitation privileges have become 
an abomination. Lawyers and courts decide the terms for 
such meetings of children with their parents. No one seems 
ever to be concerned with the manner in which such meetings 
are carried out. Incalculable harm is being done to children 
by the diabolical selfishness of the parents. Too often the 
parents use such an opportunity to get even with one another 
by petty bickering in the presence of the child. You may say 
the present law contains no provision to protect the mental 
and nervous system of the child against such onslaughts. The 
members of the legal profession know how to draft legislation. 
Why not enlarge upon the idea that a divorce case involving 
children is never a “ res judicata” and that therefore the court 
must review these cases frequently to see how the child is 
faring. 

It would seem quite logical to demand that the lawyer or 
judge permitted to deal with domestic problems have special 
indoctrination and training. Into their hands is placed the 
life of an innocent child. That little one is asking for their 
protection against selfish parents. Because of the intangible 
nature of such cases it might be impossible to proceed canoni- 
cally against those of the legal profession who betray this 
trust but certainly it is our duty to proclaim fearlessly the 
moral guilt they assume if they do not protect the child. This 
work demands the study of a lifetime. Certainly our law 
schools should have special courses to point out these duties to 
the young men who are going to be our lawyers, judges, and 
lawmakers. It would be almost one hundred per cent correct 
to adopt a “get-tough” policy. It has been noted in many 
cases that the lawyer has a fanatical loyalty to his client even 
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when the client would hurt the child. Such loyalty is mis- 
guided. The lawyer is a defender of the common good—and 
the child represents the common good. Again, it might not be 
possible to touch such conduct in the external form—but the 
lawyer must be told clearly of his moral guilt. 

The judge has even a greater responsibility. We under- 
stand that his docket is crowded—but where is the rush? Can 
anyone assign a cogent reason why some law suits may be 
forced to wait three years for disposition while divorce suits 
are heard with an unholy haste? The judge must be pain- 
staking in his queries about the future of the children. In 
many cases he will be called upon to decide the amount of 
support money an erring father must pay for the children. If 
he were to impose terms that would demand Spartan mortifi- 
cation on the part of the father he would be merely perform- 
ing his duty. Too much leniency is being granted to divorced 
couples. They are walking out on contracts and are destroy- 
ing the very fabric of society. Society through the judge 
must defend itself. 

In summary what suggestions can be made? 

1) Greater emphasis must be made on the fact that the 
legal profession is the defender of the common good and that 
therefore it must propose this goal as its primary objective. 
This thought must be preached in season and out of season 
for it is not as yet grasped. The jurist is still too tenacious of 
his own private good. We have thousands of good Catholic 
lawyers but too few who understand that their religion does 
not ask merely the leading of good private lives. If they 
choose a profession that pertains to the public domain, their 
obligations as good Catholics must carry over to their public 
life. You cannot be a good Catholic and a self-centered law- 
yer. 2) If the lawyers’ first obligation is to the common good, 
then his relationship to his client must be secondary. In most 
cases a lawyer can control his client and persuade him to do 
the decent thing especially towards his family obligations. 
He can endeavor to inculcate a spirit of love and forebearance 
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where there was hatred and a desire for revenge. He can 
point out to a man that only the scoundrel would permit his 
children to suffer even the slightest. Many lawyers are not 
doing this because they are afraid to lose a client. 3) Our 
Catholic law schools must treat themselves to a serious re-ap- 
praisal of the course they are supplying the student. Cer- 
tainly it does not seem too much to expect the authorities of 
these schools to present in an exhaustive manner the teach- 
ings on the Natural Law. In addition, seminars on the Natu- 
ral Law could be arranged. Priests versed in Canon Law and 
having a thorough grasp of the problem of divorce and separa- 
tion should be brought in for frequent lectures to the students 
on the problems they will meet in practice. It is not laudable 
for a law school to drop its course on domestic relations in 
order to discourage students from indulging in such practice. 
They should amplify it to present a complete picture of the 
national tragedy these men are supposed to correct. 4) Law- 
yers’ guilds are good only if they reach the will of the lawyer. 
He must not only be given knowledge. He must be shown 
that this is his problem, either as a lawyer, a judge, or a legis- 
lator. Numbers not only are deceptive; at times they are 
cumbersome and impede good work that could be done. 5) 
More stress must be placed on the role the legal profession can 
play in the field of legislation. One who studies the legisla- 
ture, too often is convinced that there is a preponderance of 
members who have taken a post graduate course in the school 
of expediency. Lawyers must be made conscious of the tre- 
mendous power they could wield for the common good in pro- 
posing salutary legislation. Many of our so-called prominent 
jurists have lamented the fact that the divorce laws of the 
United States are a disgrace. It would be safe to state that 
there is not one good jurist in the field of domestic relations 
for none seem to have understood the place that marriage 
holds in society. 6) Every diocese regardless of size should 
have a special priest trained to deal with the legal profession. 
Kivery marital dispute has its own peculiar problems and needs 
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individual consideration. If ever there was a field of endeavor 
that belongs to the Church and is important for the Church it 
is certainly that of domestic relations. If we tell the legal pro- 
fession that it is to maintain a “ hands-off” policy until the 
Church gives a clearance quite naturally it is to be expected 
that we deal intelligently with the lawyer and give him a 
center of guidance that he can consult. The parish priest may 
know his parishioner but is not presumed to know all the 
ramifications of the civil law. 7) Men of the legal profession 
who practice law connected with domestic relations know they 
have no confidence in the stability and soundness of that law. 
The philosophy of individualism underlying divorce law 
makes pharisees of both judge and lawyer because they see 
themselves using principles and applications of principles in 
varied and ofttimes contradictory senses. The only stable law 
connected with domestic relations is that there is no stable 
law. The passions of selfish men and women have written the 
text book. 8) Perhaps we might ask ourselves if sooner or 
later a joint effort should not be made by this Canon Law So- 
ciety to urge action on the part of the hierarchy in their an- 
nual statement. It is rather hard to imagine such a statement 
not having a terrific impact on legal minds throughout the 
world. To the lawyer must be given a clear picture of his 
dignity and the part he must play in a problem that is so im- 
portant for souls and for the Church. Certainly it is time for 
action and not lamentation. The Church needs the legal pro- 
fession to help in its attempt to rescue marriage and society 
from utter disaster. But the legal profession also needs the 
Church and the guiding influence it alone can supply. 
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FORMAL INCARDINATION AND EXCAR- 
DINATION OF SECULAR CLERICS * 


NCARDINATION is the permanent attachment or ad- 
mission of a cleric into the clergy of a diocese, whether by 
transfer from another place or by initial tonsure in one’s 

own diocese.! It is proper to the secular clergy since it con- 
cerns itself with the admission into a diocese rather than a re- 
ligious institute. It is, therefore, different from “ canonical 
assignment ” by which a cleric is subject to his legitimate ec- 
clesiastical superior linking him with some particular diocese, 
or in the case of Religious, attaching him to an approved reli- 
gious institute. Incardination contains some of the elements 
of canonical assignment in that a cleric becomes incorporated 
into a diocese whereby he becomes subject to a definite eccle- 
siastical superior, usually the bishop. However, in the case of 
religious, if he is perpetually professed he loses both the 
proper bishop and diocese and becomes incorporated into his 
own particular religious institute so that in his case there is 
actually no incardination but rather what commentators 
choose to call “ admissio ”’. 

According to Canon 111 every cleric must belong either to 
some diocese or to some religious organization, since there can 
be no recognition given to so-called clerical vagi. This canon 
further states that a cleric is ascribed into the service of his 
diocese by the reception of first tonsure. This adscription is 
known as initial ncardination. 

In order to give a reasonable exposition of the subject of the 
formal incardination and excardination of clerics, it will first 
be necessary to explain briefly the idea of initial incardination 
and the notion of domicile and place of origin. 


* Address delivered by the Reverend George L. Subotich, J.C.D., Diocese 


of Pueblo, at the Regional Meeting of The Canon Law Society of America, 
held October 24-25, 1955 at Denver, Colorado. 


1 Wernz-Vidal, Jus Canonicum, Vol. II, n. 58. 
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Initial incardination is, as we have already pointed out, the 
first incardination of a cleric into the diocese of his origin or 
into that in which he has a canonical domicile. Domicile, ac- 
cording to Canon 92, is obtained by “ residence in a parish or 
quasi-parish, or at least in a diocese, apostolic vicariate or 
apostolic prefecture, which residence must either be joined 
with the intention of remaining there always, if nothing un- 
foreseen occurs, or be continued for ten complete years”. 
Domicile is lost by departure from the place with the inten- 
tion of not returning.” 

According to Canon 90, § 1, the place of origin is that place 
in which a child’s father has a domicile or quasi-domicile at 
the time of his son’s birth. Therefore if a person were born in 
Denver and his father had a domicile in that city at the time 
of his birth, Denver would be his place of origin. On the 
other hand, if he was born in Denver, where his father had a 
domicile, but later moved to Pueblo with the intention of re- 
maining there, his place of origin would be Denver while his 
domicile would be in Pueblo. 

Canon 956 determines the proper bishop for the ordination 
of secular clerics by stating that the proper minister for ordi- 
nation is the Ordinary of the diocese in which the candidate 
for promotion to orders has his domicile and place of origin, 
or his domicile only. Thus if a man is born in diocese A and 
his parents have their domicile there, the bishop of diocese A 
is the only one who can ordain him or allow another bishop to 
do so. On the other hand if a man is born in diocese A and 
the domicile of his parents is in diocese B, the bishop of dio- 
cese B is the only one who can ordain him but before receiving 
tonsure the party concerned must take an oath that he in- 
tends to remain permanently in this diocese.* 

Finally, Canon 111 states that by the reception of first ton- 
sure a cleric is ascribed to or incardinated into the diocese for 
the service of which he has been promoted to the clerical state. 


2Cn. 95. 
3 Cn. 956. 
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In this case, the bishop of domicile is authorized to raise a 
young man to the clerical state and by doing so he incorpo- 
rates him into the clergy of his diocese.* Thus the cleric in 
this case has undergone initial incardination but this does not 
necessarily mean that he will remain an incardinate in this 
first diocese for the remainder of his life; for, if circumstances 
so dictate, he may, at a future date, be excardinated and for- 
mally incardinated into a new diocese. 

Canon 112 provides that a cleric to be validly incardinated 
into a new diocese after initial incardination into his diocese 
of domicile, he must obtain letters from his own ordinary and 
from the ordinary of the alien diocese. These letters must be 
“permanent ” and “ absolute ”’, that is, there must be no term 
placed upon them and they must be free of all conditions. In 
other words, they may not stipulate the length of time the 
cleric may remain away from his proper diocese or give any 
indication of the length of time he may work in the new dio- 
cese. These letters must indicate that the incardination and 
excardination are perpetual and completely independent of 
any provisions. The canon in question does not seem to place 
any restriction upon the subject in this process so that it 
would seem to apply to priests as well as to those clerics who 
are still being educated for the priesthood. 

As for the letters themselves, they should be drawn up ac- 
cording to the usual procedure for ecclesiastical documents 
and care should be taken, in the letter of excardination, not to 
issue any directions as to the conferring of higher orders in 
event that the excardinate has received only minor orders. 
Exceptions to the power of granting excardination and incar- 
dination are the vicar general, who may not do so without a 
mandate from the local ordinary, and vicars capitular and ad- 
ministrators.® 


4Woywod, A Practical Commentary on the Code of Canon Law, Vol. I, 
n. 891. 


5 Cn. 113. 
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For the liceity of excardination there seems to be but one 
requirement: that there be a just cause for granting excardi- 
nation.® The meaning of the words “a just cause ” would cer- 
tainly exclude such things as ambition and mere monetary 
gain. Therefore, the priest who labors in a poor diocese could 
not licitly ask for excardination in order to work in a diocese 
where the emolument is more lucrative, solely for self-com- 
fort. However, if he were the sole support of his indigent par- 
ents, it would seem to be a sufficient reason to grant excardi- 
nation. 

As regards priests of foreign extraction, there would seem to 
be a just cause for excardination if their services were neces- 
sary for the spiritual welfare of the faithful of their national- 
ity living in another diocese. Other justifying causes would 
be ill health, inability to adjust oneself to climatic conditions 
in his own diocese and even, according to at least one com- 
mentator, a great dislike or aversion for one’s bishop which 
might or might not be reciprocated.” 

The ordinary should assure himself of the fact that the 
causes adduced for excardination are truly reasonable causes 
based upon actual fact, and he is obliged in conscience to as- 
certain the truth of the alleged reasons for the requested ex- 
cardination. If the ordinary refuses to grant excardination 
after considering the causes for the petition, the party re- 
questing excardination may have recourse to the Holy See if 
he feels that the ordinary’s decision is unjust.® 

In cases where there is a division of a diocesan territory into 
two dioceses, the usual procedure is for the Holy See to assign 
the priests in the territory where the new diocese has been 
erected to that particular diocese. This was the case in 1941 
when the Diocese of Pueblo was created from territory which 
was originally a part of the Diocese of Denver. According to 
the Bull erecting the Diocese of Pueblo, the clergy within that 


6 Cn. 116. 
7 Ojetti, Commentarium, II, Cn. 116. 
8 Traité de Droit Canonique, Vol. I, n. 396. 
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territory were to remain there. The Bull reads: “ With re- 
spect to the clergy concerned, We decree that they belong to 
that Church in whose territory they are now canonically domi- 
ciled.” ® It is quite obvious that letters of formal excardina- 
tion and incardination exchanged between the ordinaries “ ad 
quem ” and “a quo” in this case would have been superfluous 
and such a procedure would have involved a great deal of con- 
fusion and probable disputes. In cases such as this, it would 
seem that at least some of the clerics involved are excardi- 
nated against their will for they are now ascribed to a new 
diocese whether or not they wish to be in it. 

One could presume from the above procedure that the Holy 
See effects excardination without resultant incardination; for 
part of the clergy concerned is certainly removed from the 
jurisdiction of their former bishop and placed under the guid- 
ance of a new one; likewise there is a definite change of dio- 
ceses. But since the excardinated clerics actually remain 
within the same territory to which they were originally as- 
cribed, incardination does not seem to be present. However, 
if we are to accept our definition of incardination as the per- 
manent attachment or admission of the cleric to the clergy of 
a diocese by transfer from another place (or by initial tonsure 
in his own diocese), then we may presume that although the 
cleric is still a part of the original clergy to which he was ad- 
mitted by initial incardination, he is actually undergoing a 
moral transfer from one diocese to another thereby fulfilling a 
necessary requisite for incardination. In the same manner, if 
we define excardination as the release of a cleric from the dio- 
cese to which he formerly belonged, then we may ascertain by 
the act of the Holy See, which erected the new diocese, that 
such clerics are de facto excardinated since they are certainly 
released from their old diocese for service in the new one. 
Therefore, one may conclude that there is actually a formal 
incardination and excardination contained in this act of the 
Holy See and that she, by reason of her plenipotentiary 


9 Reg. in Canc. Ap., Vol. LXV, n. 79. 
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powers, effects this process without requiring the necessary 
letters prescribed by the Code. 

In order that excardination be valid, it is necessary that in- 
cardination follow. If a cleric is excardinated by his ordinary 
independent of incardination of that cleric into another dio- 
cese, the act of excardination would be invalid and thus in- 
effective.° The letters of excardination and incardination 
must be confected according to prescribed form, and if the 
cleric has received only a verbal promise of incardination from 
the ordinary “ad quem ”’, despite the fact that he has a letter 
of excardination from his own ordinary, he is not truly incar- 
dinated into the alien diocese until the formal letter of incar- 
dination is prepared. 

According to Canon 116, the ordinary of the incardinating 
diocese must as soon as possible inform the first ordinary of 
the accomplished incardination. This does not appear to be 
necessary for validity since excardination is actually effected 
at the time the incardination is executed. Therefore the di- 
rective seems to be added only to indicate that the first ordi- 
nary should be notified, so that he may know his responsibility 
towards the released cleric has ended. 

For the liceity of incardination, Canon 117, §1 first de- 
mands that the ordinary “ ad quem”? be certain that the cleric 
to be incardinated into the new diocese has a title of ordina- 
tion, i.e., that he has a place in which to use the cleric’s serv- 
ices and that he will receive adequate sustenance. The sec- 
ond requirement is that the cleric be of some use to the dio- 
cese. It would, for example, hardly benefit a diocese if the 
ordinary were to incardinate a cleric who was patently insane 
or otherwise incapable of pursuing his duties. In the same 
manner, if an ordinary, knowing that he could not use a cer- 
tain cleric’s services, were to incardinate him, he (the ordi- 
nary) would be bound to provide for that cleric’s maintenance 
from his own resources if he has no other means of support.” 


10 Cn. 116. 
11 Wernz-Vidal, op. cit., II, n. 63, note 21. 
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Since the cleric’s canonical title is lost by excardination, it is 
quite obvious that he must be given a new one since the law 
demands the conferring of a new canonical title whenever the 
old one is lost, unless the cleric has some other legitimate 
means of supporting himself.” 

The canonical title conferred usually indicates a perpetual 
benefice or a perpetual pension or patrimony. However, in 
the United States, the extraordinary title of “ diocesan serv- 
ice” is the one under which most of our cleri¢s are incardi- 
nated. If the excardinating bishop foresees that the cleric 
will not be given service in the diocese “ad quem”, he may 
not excardinate him until he is certain that the canonical title 
will be provided. 

In most cases the incardinating ordinary has no personal 
knowledge of the cleric who has requested admission into his 
diocese. He must, therefore, gather this information from the 
official documents issued by the ordinary “a quo”. The 
documents required for incardination are two: a letter of le- 
gitimate excardination and a testimonial letter regarding the 
cleric’s background, personal qualities, ete. written by the ex- 
cardinating bishop. The dismissing ordinary is bound by a 
grave obligation in conscience to see to it that these testimo- 
nials are true. 

The testimonial letter described above is to give informa- 
tion concerning the cleric’s ancestry and origin, life, character 
and studies. In the case of ex-seminarians, the document 
should give some explanation of the reasons for their dismissal 
or departure from the seminary according to the norms of 
Canon 1363, § 3. In cases concerning the incardination of for- 
eign-born clerics, the ordinary should follow the special pre- 
scripts contained in the decrees “ Ethnografica Studia” and 
“ Magni Semper” both of which indicate the procedure to be 
followed in such cases.'* It should be noted that the decree 


12Cn, 980. 
13 AAS, VI (1914), 182; XI (1919), 39. 
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“ Magni Semper” allows only secular priests to be incardi- 
nated and after they have served in their original diocese for 
at least some years after ordination. There are also special 
norms to be followed in cases concerning the excardination 
and incardination of priests belonging to the Oriental Rite. 

The final requisite demanded by Canon 117 is the oath of 
perpetual service which the cleric must declare before the 
ordinary or his delegate. This oath is the cleric’s sworn asser- 
tion of his desire to be ascribed permanently into the service 
of the new diocese. Once the oath is administered, the incar- 
dination is complete and the cleric is officially a member of 
the clergy of the new diocese. It might be added that this 
oath does not bind the cleric to the new diocese with any 
stronger bond than does the oath taken at ordination. Thus 
the cleric may still be excardinated from the new diocese and 
incardinated into another. Likewise he may enter religion at 
some later time if he so chooses."* 


14 Chelodi, Jus de Personis, n. 107. 


THE TRIAL OF THREE SLOVAK BISHOPS 


Not all of the bishops imprisoned by Communists are equally 
known in the free world. The names of Cardinals Joseph 
Mindszenty, Aloysius Stepinac, Stephen Wyszynski, and of Arch- 
bishop Joseph Beran are mentioned most frequently as victims of 
Communism. But there is quite an imposing score of other heroic 
bishops in Communist jails and labor camps. 

In Czecho-Slovakia alone, fourteen of nineteen bishops are in 
prison or under house arrest. Three of them, John Vojtassak, 
Bishop of Spis, Michael Buzalka, D.D., Auxiliary of Trnava, and 
Paul Gojdic, Greek Catholic Bishop of Presov were tried and sen- 
tenced together in a typical Communist farce. Let us consider 
the trial of these three Slovak bishops to clarify more in detail 
Communist mock justice in this case. 
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CoMMUNIST JUDICIAL ORDER 


After the Communist coup d’etat of February, 1948, in Czecho- 
Slovakia a complete change of the constitutional and juridie order 
followed. On May 9, 1949, a new constitution was approved by 
“ynanimous acclamation” of the National Assembly. This con- 
stitution established the people’s democratic, or, Communist, sys- 
tem as the basis of the new Czecho-Slovakia. 

Subsequently, the Communist regime was reinforced and further 
expanded by many laws and government decrees. Law No. 231/ 
1948, enacted on October 6, 1948, is most characteristic in this 
respect. In its 72 paragraphs, it contains many weighty provisions 
against the enemies of the Communist regime in Czecho-Slovakia. 

First among punishable acts against the state is high treason. 
The most common form of high treason, according to the law, is 
committed by one “who attempts to destroy or overthrow the 
people’s democratic regime or the social or economic existence of 
the republic, as guaranteed by the constitution ” (par. 1, section 1, c). 
Such an offender is punished with imprisonment of ten to 25 years 
or life. Under grave circumstances, for instance, “if by such a 
deed the independence, constitutional unity or territorial integrity 
of the republic, its people’s democratic regime, social or economic 
structure are threatened to a particular degree ”’, the offender is 
punished by death (sec. 3, b). Betrayal of state secrets is punish- 
able in a similar manner (par. 2). 

Among the punishable acts against the internal security of the 
state, the clergy has its own section. ‘“ Whoever abuses the per- 
formance of his spiritual office or similar religious functions by 
exercizing influence on matters of political life in a direction inimi- 
cal to the people’s democratic regime of the republic, will be 
punished for his offense (if a deed punishable more strictly is not 
involved), by rigid confinement from one month to one year” 
(par. 28) 1 

The Communist government of Czecho-Slovakia proclaimed as 
unconstitutional and invalid the censures imposed by the bishops 
on priests participating in any political activity after February, 


1 There is no objection to the clergy influencing the people in a direction 
amical to the people’s democratic regime. 
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1948.2 Application of the decrees of the Holy See excommunicating 
ideological Communists and members of the Communist sponsored 
“Catholic Action” in Czecho-Slovakia was branded as high 
treason. The Communists of Czecho-Slovakia denied the valid- 
ity of Canon Law on Czecho-Slovak territory. Contact with the 
apostolic internunciature at Prague, in Communist phraseology was 
called espionage and betrayal of state secrets. 

Under such provisions every priest and especially a bishop could 
be tried and sentenced. Each of them abided by Canon Law and 
by the decrees of the Holy See. All bishops were in contact with 
the papal nunciature at Prague, and with the Vatican. 

However, in their present religious policy, Communists continue 
to repeat that there is religious freedom in Czecho-Slovakia, guaran- 
teed by the constitution (pars. 15-17), the economic safeguarding 
of the Church and the salary of priests are granted by law (No. 
219/1949), and the Catholic Church in Czecho-Slovakia is better 
off than ever before. 


2 Decree No. P-13,096/49-P/6 issued by the Commission of Schools, Sciences 
and Arts on June 20, 1949, stated: “Such censure is considered in conflict with 
valid legal order, particularly with the constitution of Czecho-Slovakia, and 
is punishable under applicable legal prescriptions.” 


3 Rey. Aloysius Faistl, a curate who refused to absolve a Communist woman, 
was the first sentenced by the State Court in Prague (August 8, 1949) for 
eight years of imprisonment. The verdict stated that Rev. Faistl by his 
action “attempted to destroy or overthrow the people’s democratic regime 
and the economic structure of the republic, guaranteed by the constitution, 
thus committing the crime of high treason.” Cf. Vestnik Katolickeho Ducho- 
venstva (Messenger of the Catholic Clergy), 1949, p. 56. 


4 At the trial of ten ecclesiastical dignitaries on April 5, 1950, by the State 
Court at Prague, Dr. Anthony Hobza, Professor of International Law at 
Prague University and formerly Professor of Canon Law, proclaimed: “The 
Vatican is still guided by Canon Law, which . . . the modern state does not 
acknowledge. . . . Therefore, there is not, and there cannot be any canonical 
subordination or obedience of the Czecho-Slovak bishops and other Czecho- 
Slovak ecclesiastical functionaries to a foreign power, as is the Vatican. . . 
The Czecho-Slovak functionary who gives preference to canonical obedience 
to any foreign power whatsoever, lives in conflict with the state laws and 
thus becomes a traitor.” Cit. by Joseph A. Mikus, The Three Slovak Bishops, 


Passaic, N. J., 1953, pp. 39-41. 

5 The last official representative of the Holy See at Prague, Msgr. Gennaro 
Verolino, was expelled by the Communists in July, 1949, and the inter- 
nunciature was closed in March, 1950. 
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The Communists do not arrest and sentence all non-conformist 
bishops and priests. Occasionally, they pick up some of the most 
unyielding ones and sentence them severely, thus giving warning 
to the remaining unrelenting clergy. 

All bishops were confined to house arrest in June, 1949, after they 
opposed the schismatic “ Catholic Action”. In 1950-1951 five of 
them were released, and five were imprisoned. The three im- 
prisoned Slovak bishops, John Vojtassak, Michael Buzalka, and 
Paul Gojdic, were sentenced at a public trial according to the 
known Communist pattern. 


COMMUNIST Mock PROCESSES 


It is characteristic of the Communist system to sponsor, occa- 
sionally, judicial processes against groups of so-called class enemies, 
ideological opponents or deviationists. Such processes have an 
internal political mission in the Communist state. The trials of 
the enemies of the regime are to divert the attention of the populace 
from the difficulties imposed on it by the Communist system. It 
is necessary to demonstrate to the working class the danger of 
reaction and the need for vigilance. 

In order that these judicial processes may fulfill their mission, 
they must be well prepared. This is particularly true of the 
notorious admissions of the accused, for the entire process is based 
on them. The preparation takes place in an investigative prison 
and lasts several months. The Communist investigative agencies 
use all means of physical and mental torture, and if this is not 
sufficient to break down the prisoner, biochemical methods are used.® 

Not until the Communist police have broken all resistance by 
endless interrogations and torturing procedures and totally de- 
stroyed the personality of the victim, does the farce of the judicial 
process take place. During such trials, the defendants confess their 


6 If the answers of a prisoner are not given as desired by the investigators, 
the Communist police use all of the old repertoire of torture to “refresh the 
memory ”. In breaking down the victim, the Communists use a blinding light, 
facing which, an accused has to stand motionless for hours. Or, under the 
watchful eye of a gendarme, an accused must pace up and down in a small 
cell for hours on end. If this and other unmentionable tortures do not 
break down the victim, he is subjected to further tortures until he collapses. 
Ice cold water restores the victim to consciousness and interrogation follows 
immediately. 
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“crimes ” even “crimes” they never committed. They recite their 
transgressions like children reciting a memorized lesson in school, 
expressing themselves in the current phraseology of Communist 
journalism and propaganda. It often seems that the defendant 
is expecting prompting from the presiding judge or from the 
prosecutor.‘ 


This is the procedure followed in the trial of the three Slovak 
bishops. 


THE STATE Court AT BRATISLAVA 


Paul Gojdic, Bishop of the Greek Catholic Diocese of Presov, 
was imprisoned shortly after the liquidation of the Greek Catholic 
Church in Slovakia at the end of April, 1950, and after a short 
sojourn in the concentration monastery at Bac (Slovakia), was 
placed in investigative imprisonment. Michael Buzalka, Auxil- 
iary Bishop of the Trnava Apostolic Administrature, was im- 
prisoned in July, and John Vojtassak, Bishop of Spis, in Septem- 
ber, 1950. All three, as was clearly shown during the trial of 
January 10-13, 1951, were exhaustively prepared for the trial in 
the well known Communist manner. 

The trial of the three Slovak bishops took place at the State 
Court in Bratislava before a selected Communist public and 
newspapermen. Extensive transcriptions from the trial were 
broadcast over the radio, and newspapers published long reports, 
which had been carefully edited to fit Communist purposes. The 
Commission of Justice published a book about the trial entitled, 
The Trial of the Treacherous Bishops, John Vojtassak, Michael 
Buzalka, and Paul Gojdic, published by the Tatran Press in 
Bratislava, 1951. 

Presiding at the trial was Dr. Charles Bedrna, a judge by pro- 
fession. The jury was composed of people’s judges, Matthias 
Zupancie and Stephen Bors, and two judges by profession, Wen- 
ceslaus Hanak and Paul Korbely. The alternate people’s judge 
was John Andel, and the alternate judge by profession was Dr. 
Joseph Buzna. The prosecution was represented by Dr. John 
Fejes. Ex officio attorneys for the defendants were Dr. Stephen 


7It has been ascertained that the accused must memorize all pronounce- 
ments to be made at the trial. Usually he is blindfolded while a police agent 
dictates to him. 
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Kral for Bishop Vojtassak, Dr. Adalbert Rampasek for Bishop 
Buzalka, and Dr. Ivan Ottlyk for Bishop Gojdic.® 


ACCUSATION 


The lengthy thirty page accusation of the bishops, read 
by the state prosecutor, Dr. Fejes, concluded with the following 
summation: 

1. The accused John Vojtassak and Dr. Michael Buzalka, es- 
pecially in 1938 and up to the middle of March, 1939, in Bratislava 
and elsewhere, attempted forcibly to change the constitution of the 
republic, particularly as far as it concerns independence, unity or 
democratic form of the state, the deed being done under particu- 
larly grave circumstances; 

2. All of the accused during the war in the years 1939-1944 in 
Slovakia and elsewhere, worked for the advantage of the enemy 
under particularly grave circumstances; 

3. All of the accused in Spisske Podhradie, the Bratislava, in 
Presov and elsewhere, in the years 1945-1950 associated constantly 
with other criminals in the attempt to destroy the people’s demo- 
cratic regime, the economic and social structure of the republic, 
guaranteed by the constitution, and for this purpose came into 
direct contact with a foreign power in which case Dr. Michael 
Buzalka and Paul Gojdic offended under particularly grave 
circumstances: 

4. All of the accused in Spisske Podhradie, in Bratislava, in 
Presov, in Prague and elsewhere, in the time given under point 3, 
associated constantly with other criminals for espionage of state 
secrets with the intention of betraying them to a foreign power, 
and actually did spy out and betray state secrets. Dr. Buzalka 
and Paul Gojdic continued this activity for an extended time and 
over an extended area and in a particularly dangerous manner, 
and the deed of Michael Buzalka, D.D., involved a particularly 
important state secret.” ® 

The first part of the accusation (summarized in point 1) aims 
at the activity of the accused bishops for autonomy of Slovakia.?° 


8 The Trial of the Treacherous Bishops, John Vojtassak, Michael Buzalka, 
and Paul Gojdic, Bratislava, 1951, p. 7. (In Slovak). 

9 Op. cit., pp. 36-37. 

10 Op. cit., pp. 10-12. 
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The struggle for autonomy of Slovakia in the frame of the Czecho- 
Slovak Republic was the political program of Msgr. Andrew 
Hlinka’s Slovak People’s Party in the period 1918-1938. It was 
the struggle for realization of the so-called Pittsburgh agreement, 
made between the representatives of American Slovaks and Prof. 
Thomas G. Masaryk, representative of the newly founded Czecho- 
Slovakia, in 1918. The struggle for Slovak autonomy was followed, 
besides the Slovak People’s Party, by the Slovak National Party 
(led by a Lutheran Minister, Martin Razus) and by Slovak 
Communists. On October 6, 1938, Slovakia received autonomy in 
the post-Munich Czecho-Slovakia. When Hitler decided to occupy 
Czech territories (Bohemia and Moravia), the Slovak diet at 
Bratislava proclaimed the independence of Slovakia, on March 14, 
1939. The struggle for autonomy and eventually for independence 
of Slovakia, headed by the Slovak People’s Party, the largest 
political party in Slovakia, was supported by the overwhelming 
majority of the Slovak nation, and particularly by the Slovak 
Catholic clergy. This struggle was conducted on a constitutional 
basis and was by no means a crime, either at that time, or much 
less, subsequently. 

The second part of the accusation (summarized in point 2) 
comprises the period of the Slovak Republic (1939-1945). During 
this period, according to the accusation, the Slovak bishops “worked 
for the advantage of the enemy.” Dr. Fejes in his speech makes 
the indicted bishops co-responsible for all fascist crimes: the war 
against Poland and the Soviet Union; the imprisonment of the 
enemies of the Slovak Republic; the German concentration camps; 
anti-Jewish onslaughts, and the losses of lives and property during 
and after the so-called National Uprising in Slovakia in 1944.1 

The truth is that in these Nazi actions, the Slovak Republic, 
under the leadership of Msgr. Joseph Tiso as president, had hardly 
any part.1? Of the accused bishops only John Vojtassak had any 
kind of political function, being, in 1939-1945, a member of the 
State Council. The State Council was a consultive body of the 
president and government.'? The function was more honorary than 


11 Op. cit., pp. 13-14, 29-30. 


12Cf, Th. J. Zubek, S.T.D., O.F.M., “ Monsignor Jozef Tiso—Controversial 
Personality,” The Homiletic and Pastoral Review, 1955, pp. 121-126. 


13 Cf, Joseph A. Mikus, The Three Slovak Bishops, Passaic, N.J., 1953, p. 22. 
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political. In 1939-1941 Bishop Vojtassak was military vicar of 
the Slovak army, succeeded by Bishop Buzalka in 1942-1945. As 
such, they directed the spiritual ministry among Slovak soldiers 
at home and on the Russian front, where Slovakia participated 
with two divisions. It is ridiculous to make them co-responsible 
for the war or for the alleged crimes of the Slovak soldiers in the 
Ukraine. 

The Slovak bishops were for the Slovak Republic, as was the 
absolute majority of the Slovak nation.1* But when the Germans 
forced the Slovak government to enact some anti-Jewish provisions, 
the bishops protested to the President and to the Premier of the 
Government on October 7, 1941. On March 22, 1943, they pub- 
lished a pastoral letter, read in all Catholic churches throughout 
Slovakia, against racial persecution.?® 

The Slovak bishops were against the so-called Slovak National 
Uprising and in their pastoral letter of September, 1944, warned 
against any premature action. Anti-state rebellion, provoked by 
Communists, Russian parachutists working in Slovakia, and by 
Benes’ government in London, was a complete failure which brought 
the military occupation of Slovakia by the Germans, about 20,000 
deaths among the Slovak population, and innumerable material 
losses. 

The third part of the accusation (point 3 and 4) incriminates 
the bishops for being in “contact with a foreign power”. This 
power, as Dr. Fejes put it, was the Vatican, represented in Czecho- 
Slovakia by the Prague internunciature, for which they committed 
espionage activities, ‘the center of the espionage activities of the 
Church hierarchy being the papal nunciature at Prague.” 1¢ 

The anti-state activity of which the bishops were accused was 
nothing else than the application of the excommunicating decretals 
of the Holy See against the schismatic “Catholic Action” in 
Czecho-Slovakia of June 21, 1949, and the adherents of material- 
istic and anti-Christian teachings of Communism of July 1, 1949.17 

14 Paul Gojdic was the only bishop who remained cool toward the Slovak 
Republic. 

15 Mikus, op. cit., p. 28. 

16 The Trial of the Treacherous Bishops, p. 23. 

17 Acta Apostolicae Sedis, 1949, pp. 333, 334. 
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“The apex of this concerted attack from the part of the high 
Church hierarchy and the Vatican is the excommunication decretals 
of the summer of 1949. These decretals expel faithful Catholics 
from the Church only for the reason that they took some part in 
the building of socialism in our state.” 18 


By these actions, according to the accusation, Bishops Vojtassak 
and Buzalka committed the “crime of conspiracy against the re- 
public ”, all three bishops the “crime of military treason and high 
treason ”, with Bishops Buzalka and Gojdic offending under grave 
circumstances.!® 


WITNESSES AND DocuMENTS 


At the trial, there were only witnesses for the prosecution and 
none for the defense. Of fourteen witnesses, ten of them were 
condemned and, at the time of the trial, were in prison for alleged 
activity against the State, so that the Communists could very easily 
mould them according to their wishes. Four “ free’ witnesses 
were all tools of the regime, two of them being “ wronged ” em- 
ployees on the estates of the bishopric of Spis, one a fallen away 
priest and one a priest penalized by Bishop Vojtassak for lack 
of discipline and for political activity after 1948.°° 


The documents, placed before the court as exhibits, which were 
to prove and affirm the guilt of the accused bishops, consisted, first 
of all, of pastoral letters of an allegedly inciting character, the 
excommunicating decretals concerning the participants in the 
Prague “Catholic Action”, and a report that the bishops had 
requested the granting of amnesty to the condemned Msgr. Joseph 
Tiso, and similar harmless papers. Individual documents against 
Bishop Vojtassak were his articles in the Slovak, organ of Hlinka’s 
Party, in 1925, 1938, 1939, in which he took a stand for the policies 
of the Slovak People’s Party and the Slovak Republic; his pamphlet, 
Can a True Catholic Be a Social Democrat?; then a letter, in which 
Bishop Vojtassak permitted spiritual advisers for the Hlinka Youth 
and the Hlinka Guard; the permission of the papal nunciature in 
Berlin for Bishop Vojtassak to assume the office of Vicar of the 


18 The Trial, pp. 22-23. 
19 Ibid., pp. 36-37. 


20 This activity was prohibited completely by the bishops of Czecho- 
Slovakia after the Communist coup d’etat in February, 1948. 
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Slovak army, and similar items. Against Bishop Buzalka there 
were articles in the Slovak and in the Katolicke Noviny (Catholic 
News) of 1938-1939, in which he took a stand for the Slovak 
Republic; a report that a Slovak first lieutenent, Kleinert, had had 
civilians shot in the Ukraine in 1942, for which Bishop Buzalka 
as army vicar (after Bishop Buzalka had resigned from that post) 
was responsible according to the accusation; that he asked Arch- 
bishop Joseph Beran of Prague to intervene for the deputy of the 
Slovak parliament, Joseph Steinhubel, a priest of German national- 
ity who had been condemned to death; that he celebrated a field 
Mass under German flags; that on one photograph, he is smiling 
pleasantly at the German general, Otto.*+ 


DEFENSE OF THE BISHOPS 


The attorneys for the defendants, assigned ex officio, hardly 
spoke in behalf of their clients. During the entire trial, Dr. 
Adalbert Rampasek, the attorney for Bishop Vojtassak, said a few 
words twice.?2, Dr. Ivan Ottlyk attorney for Bishop Gojdic, spoke 
once, but that was in a meaningless manner.** 

The final speeches of the defense attorneys were very short. 
The attorneys admitted the guilt of their defendants, “as it is 
plainly evident from their admissions, from the testimony of the 
witnesses, and from the documentary evidence”. In defense of 
their clients they gave a few alleviating circumstances but not 
one of them was of any importance. The attorney for Bishop 
Vojtassak, Dr. Stephen Kral, gave as an alleviating circumstance 
in favor of his client, the fact that, under the legal organization 
of the Catholic Church, he had to obey the Vatican, which bore the 
chief responsibility for the “crimes” of the accused Vojtassak; 
that the sincere admissions of the accused and the fact that docu- 
mentary evidence was found in his own residence should be con- 
sidered alleviating circumstances.** 

Similarly, Dr. Rampasek, defended Bishop Buzalka by his sincere 
admission of guilt at the investigation and during the trial; the 


21 The Trial, pp. 160-162, 176-178. 
22 Ibidem, pp. 91-92, 152. 

23 Ibidem, p. 148. 

24 Ibidem, pp. 212-213. 
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“crime ” of Bishop Buzalka was also alleviated by the circumstances 
that he had been brought up in a monastery from childhood and had 
thus lost contact with working people and with the outside world.2® 

Dr. Ottlyk, the attorney for Bishop Gojdic, requested the court 
to consider as an alleviating circumstance the fact that Bishop 
Gojdic comes from a Greek Catholic clerical family and had 
ecclesiastical discipline and obedience to the Vatican imbued in 
him from childhood; and that under the Slovak State he defended 
those persecuted for racial reasons.2¢ 

In their own short speeches, of which the shortest was that of 
Bishop Vojtassak, the accused bishops repented their offenses and 
expressed the request that the State Court permit them to repair 
the evil done, at least partially.27 


THE VERDICT 


On Monday, January 15, 1951, Dr. Charles Bedrna, presiding 
at the court, announced the verdict aganist the three bishops. The 
verdict details all points of the accusation, the evidence, the defini- 
tion of the punishable acts and the application of the laws. 

Bishop John Vojtassak, under par. 1,section 1, Law No. 231/1948, 
with the use of pars. 90, 96, 99, Law No. V/1878, was punished by 
being deprived of his freedom for 24 years (at the time of verdict, 
Bishop Vojtassak was 74 years old). Besides the punishment of 
loss of liberty, under par. 27 of the law cited, he was fined 500,000 
Czecho-Slovak crowns ($10,000), under par. 48 of the same law, all 
of his property was confiscated, and under par. 52 of the law, he 
lost his rights of citizenship. 

Bishop Michael Buzalka, under par. 1, sec. 1, Law No. 231/1948, 
with the use of pars. 96, 99, Law No. V/1878, par. 113, sec. 1, Law 
No. 319/1948, was punished by being deprived of his liberty for 
life. Besides this punishment, under the same paragraphs as Bishop 
Vojtassak, he was fined 200,000 Czecho-Slovak crowns ($4,000), 
his entire property was confiscated, and he lost his rights of 
citizenship. 

Bishop Paul Gojdic was condemned to the same punishments for 
the same reasons as Bishop Buzalka.”8 


25 Ibidem, pp. 213-214. 
26 Ibidem, pp. 214-215. 
27 Ibidem, pp. 216-218. 
28 Ibidem, pp. 221-223. 
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RESUME 


The three Slovak bishops were tried and sentenced by Law No. 
231 of October 6, 1948, enacted for the protection of the people’s 
democratic Czecho-Slovak Republic. They were sentenced for 
actions which began in 1918, and were completed, for the great 
part, before 1948. There is an old penal law axiom: Nullum 
crimen sine lege. No one can be validly judged and sentenced for 
actions which were perpetrated before the enactment of the law. 
Penal laws do not have retroactive effect.2® The Communist State 
Court at Bratislava did not observe even this fundamental of the 
penal order. 

In the actions of the three sentenced bishops, there was nothing 
illegal or criminal whatsoever. Their only “ crime ” was that they 
did not comply with the Communist tendencies to enslave the 
Catholic Church and eventually to establish a national schismatic 
Church. 

In the trial of the three bishops, the Communists in Slovakia 
tried and condemned the Slovak bishops as a body, and the Holy 
See and the Catholic Church in general. All the indictments could 
be applied to any bishop, and a great part of them, to any priest 
in Czecho-Slovakia. 

The condemned bishops transgressed only by the standards of 
Communist justice. They were fulfilling their duties toward the 
Church, serving the Catholic people and the country. They were by 
no means feudal lords, who stood against the interests of the people 
and country, as the accusation argued. They came of poor 
Slovak families and always remained close to the people. The 
people loved them and trusted them. 

With this monster process the Communists of Czecho-Slovakia 
tried to discredit the bishops and the Catholic Church. Actually 
they achieved the opposite effect. The Slovak Catholics look upon 
their down-trodden bishops as upon martyrs for Christ and for 
the Slovak nation. The example of the heroic bishops is for them 
a living lesson in their anti-Communist resistance and loyalty 
toward Christ. 

Tu. J. Zupex, O.F.M., 8.T.D. 


29 Cf. Matthaeus Conte a Coronata, O.M.C., Institutiones Iuris Canonici, 
Vol. IV, De Delictis et Poenis, Ed. 2 (Torino, 1945), p. 114. 


Decrees and Berisinons 
CANONICAL 


PRIMARY PONTIFICAL WORK FOR RELIGIOUS 
VOCATIONS 


A Primary Pontifical Work for Religious Vocations has been 
established in the Sacred Congregation for Religious Affairs for the 
purpose of arousing in the faithful a desire to foster, protect, and 
aid vocations to the states of Christian perfection and to encourage 
a union of prayers and pious practices in this behalf. The Primary 
Work is given power to aggregate to itself other works and persons, 
when that is asked, and to extend to them indulgences which have 
been granted to the Primary Work or which may be in the future, 
as well as spiritual favors. 


* * * * * 


STATUTES OF THE PONTIFICAL WORK 


To achieve its end the Pontifical Work for Religious Vocations 
will try, first of all, to spread the correct notion of the nature, 
utility, and excellence of the states of perfection as these points 
are set forth in more recent pontifical documents. It further pro- 
motes works of piety, penance, and charity that God may grant 
many and most excellent vocations to the states of perfection. 
Finally, it fosters the increase of works which have been established 
in each region for religious vocations, and takes care that they be 
set up where’ they have not yet been founded. 

To the Pontifical Work can be aggregated all religious communi- 
ties and Societies which are similar to religious communities, 
Secular Institutes, monasteries and individual religious houses, 
Councils of major Superiors, as they now exist in several nations, 
and Works which have been established to foster and aid religious 
vocations in a particular way. 

Likewise, ecclesiastical groups and Catholic associations, and all 
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the faithful, whether they belong to the clergy or to the laity, who 
wish to aid so great a Work can join. 

The Pontifical Work is placed under the protection of the Holy 
Family of Nazareth which gives to all states of perfection an 
example of the suave and efficacious connection of the contemplative 
with the active life. 

At the head of the Pontifical Work for Religious Vocations is the 
Cardinal Prefect of the Sacred Congregation for Religious Affairs. 
His vice-gerent is the Secretary of the same Congregation. 

The petition for aggregation is to be presented by the respective 
Moderators of the various groups which can be joined to this work. 
In aggregating these groups the Pontifical Work gives to the group 
taken in a diploma and a special testimonial to the persons. All 
those aggregated contribute a modest annual stipend. 

The pious practices which are strongly recommended that God 
may deign to grant the best vocations to the various states of per- 
fection together with the necessary helps that these vocations may 
reach a happy outcome are: 1—fast and abstinence on the vigils 
of the Assumption and of Christmas with the special intention of 
helping religious vocations; 2—the prayers which the individual 
states of perfection, in turn, pour forth without intermission; 3— 
the celebration of a Day for Religious Vocations together with the 
pious exercise approved by a decree of the Sacred Congregation 
of Rites, and endowed with particular indulgences by the Sacred 
Apostolic Penintentiary; 4—the celebration of a Day of Offering 
on which those who are sick offer their sorrows and sufferings to- 
gether with the most precious Blood of Christ for religious vocations. 

The Pontifical Work will provide for the publication of writings 
whereby the dignity and utility of the religious vocation may 
become daily better known and esteemed. It will persuade priests 
to make use of every occasion to treat of this subject, e.g. in lenten 
sermons, spiritual retreats, novenas, catechism classes for adults, 
etc. It will exhort the faithful that they study both the documents 
of the Holy See and the writings of the Fathers and of pious authors 
regarding the states of evangelical perfection and of the religious 
life. It will foster in children and youth of both sexes, especially 
in those who are under the care of those who are members of the 
states of perfection, an esteem for the religious life and a deep 
desire for Christian perfection. It will call congresses in which 
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this subject will be treated, or at least see to it that in other con- 
gresses something is always said about the religious vocation. It 
will keep in touch with the various other groups to help them, pro- 
mote them and coordinate them, proposing the most suitable helps 
for obtaining the desired goal. 

The principal feast-days of the Pontifical Work are: 1—Feast 
of the Holy Family, on the Sunday within the Octave of Epiphany; 
2—Feast of all Holy Founders; 3—Feast of SS. Peter and Paul, 
June 29; 4—Name’s Day of the Sovereign Pontiff, the supreme 
Moderator of all states of Perfection. 


* * * * * 


DECLARATION OF EXCOMMUNICATION 


June 16, 1955, the Sacred Consistorial Congregation had to de- 
clare that excommunication latae sententiae reserved speciali modo 
to the Holy See had been incurred by those in the Argentine 
Republic who had exiled Bishop Tato. 


* * * * % 


PROVISIONS OF BENEFICES 


Because of conditions in Poland, whereby some Bishops were 
unable to exercise their jurisdiction and consequently could not 
take care of the corporal livery of possession of certain benefices 
which they had conferred the Holy Father was asked by the Sacred 
Congregation of the Council to dispense from the law of Canon 
1444, $1. Some of the priests involved had been in peaceful pos- 
session of their benefices for a period of three, five, and even seven 
years without having been able to receive the livery of possession 
from the Bishop who was impeded. The Holy Father graciously 
granted the dispensation in view of the particular conditions, and 
for the duration of such conditions. 


* * *% * * 


CATHOLIC UNIVERSITY OF QUITO 


The Sacred Congregation for Seminaries and Universities has 
canonically established a Catholic University in Quito, the capital 


of Ecuador. 
* *% * *% * 
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PROHIBITIONS OF BOOK AND MAGAZINES 


The Supreme Sacred Congregation of the Holy Office, on June 8, 
1955, announced the condemnation of the book entitled: Boleslaw 
Piasecki, Zagadnienia Istotne, published by “ Pax” at Warsaw in 
1954. It further announced the condemnation of the magazine 
Dzis 1 Jutro, of Warsaw. Also condemned were the magazines: 
A Kerestz, of Budapest, and Bulletin Catholique Hongrois, of 
Budapest. 


= * * * * 


DESIGNATION OF TRIBUNAL OF SECOND INSTANCE 


The Archbishop of Kansas City in Kansas has designated for 
appeals from his Tribunal that of St. Louis, which His Holiness 
deigned to approve by a rescript of the Sacred Consistorial Con- 
gregation on June 8, 1955. 


* * * * * 


RELIGIOUS OUT OF CLOISTER 


In view of the sad condition of affairs whereby many members 
of religious communities in Europe are forced to remain outside of 
the houses of their institutes the Sacred Congregation for Religious 
Affairs, on July 10, 1955, took occasion to remind them of the 
solicitude of the Holy See for their welfare and pointed out that 
they still are to be considered as lawfully absent from their houses. 
Wherefore, they have all the rights and privileges which are theirs 
by virtue of their religious profession and at the same time the 
same obligations by reason of their vows and rules, insofar as they 
can be observed in view of their difficult conditions. 

Those who can return to common life and to the sacred ministry 
are exhorted to do so, but if this is impossible it is urged that they 
at least remain in contact with their own institute and be subject, 
as children, to the local Ordinaries. 

It is recommended that they go freely, whenever they have the 
opportunity, to their Superiors and to the Bishops to explain to 
them their difficulties and their needs, trusting that they will be 
helped. On the other hand, the Sacred Congregation assures the 
local Ordinaries that it will be extremely grateful to them if they 
will assist as far as possible the members of religious communities 
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who come to them for help, especially if they cannot reach their 
own Superiors. 

Such friendliness, mutual trust and Christian charity will help 
much to relieve the sufferings under which the members of reli- 
gious communities now labor. They will likewise help much to 
strengthen the afflicted so that they may be able to keep faithfully 
their religious vows and, as it were, offer themselves as victims to 
God, which will gain immense treasures from God for the whole 
Church. 


* * * * *& 


PROHIBITION OF MAGAZINE 


July 13, 1955, the Supreme Sacred Congregation of the Holy 
Office announced the condemnation of the magazine: Katolicke 
Noviny, of Prague. 


* * * * * 


INSTRUCTION ON MARRIAGE 


The Sacred Congregation for the Sacraments issued on March 
25, 1955, an instruction to the Bishops of the Republic of Santo 
Domingo regarding the celebration of the Sacrament of Marriage 
in line with the Treaty between the Holy See and the Dominican 
Republic, signed June 16, 1954. 


* * * i * 


SECULAR 


VIRGIN ISLANDS DIVORCE 


The United States Supreme Court, deciding the case of Gran- 
ville-Smith v. Granville-Smith, struck down Section 9 (a) of the 
divorce law of the Virgin Islands allowing the granting of a divorce 
after six weeks’ residence in the Islands. The Court held that 
Congress had not given the Virgin Islands Legislative Assembly 
power to enact a law “ with the radiations of §9 (a).” The legis- 
lature of the territory had power to enact laws on “all subjects 
of local application not inconsistent with .. . this title or the laws 
of the United States ...”, but the statute was obviously intended 
for people outside the Islands, as was shown by the great increase 
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in divorce cases, so there were serious doubts raised as to the 
“local” application of the law. 


* * * * * 


STATE AID TO CHARITABLE HOSPITALS 


The New Hampshire Supreme Court has held that a statute 
providing state aid to charitable hospitals to further nursing edu- 
cation is not a violation of the constitutional doctrine of separation 
of Church and State on the grounds that under it aid may be made 
available to hospitals operated by religious denominations. 

An amendment to the New Hampshire constitution adopted in 
1877 provided that “no money raised by taxation shall ever be 
granted or applied for the use of the schools or institutions of any 
religious sect or denomination.” The same constitution, however, 
in a provision of even longer standing guarantees that “no subject 
shall be hurt .. . for his religious . . . persuasion.” 

Reading the two provisions together the Court said: “ What 
was intended to be forbidden by the amendment of 1877 was sup- 
port of a particular sect or denomination by the state, at the 
expense of taxpayers of other denominations or of no denomination. 
It was not intended that members of a denomination should be 
deprived of public benefits because of their beliefs.” 

The object of the statute in question was to provide urgently 
needed nursing education, the Court pointed out, and not to aid 
any particular sect or denomination. The aid would be granted 
to all hospitals that qualified, so the aid was devoid.of sectarian 
doctrine and purposes. The hospitals were simply conduits to 
accomplish a public objective. In this there was nothing uncon- 
stitutional, the Court concluded. 


* * * * * 


ADOPTION CONSENT 


The New York Supreme Court, Appellate Division, Second De- 
partment, has held that while a natural mother’s consent to the 
adoption of her child is revocable, she cannot revoke it merely 
because of a change of mind. She will certainly be bound by her 
consent if it appears that she threatened to revoke it in order to 
obtain a peace payment from the prospective foster parents. 
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While there is no unqualified right to revoke consent, the Court 
said that it might be revoked for reasons which would not be legally 
sufficient to justify the cancellation of a contract involving other 
rights or different relationships. An important factor is the motive 
of the attempted revocation. 


* % * * * 


MIXED FOSTER PARENTS 


The Court of Appeals for the District of Columbia Circuit has 
allowed an adoption of a child by the child’s white natural mother 
and negro step-father. Rejecting objections based on the inter- 
racial character of the adopting parents’ marriage, the Court said 
the primary consideration is “to determine the best interests of 
the infant.” 

Since it was clear the child would live in the home of his natural 
mother under any decision the denial of the adoption, the Court 
said, could “ only serve the harsh and unjust end of depriving the 
child of a legitimatized status in that home.” 


* * * * * 


MISCEGENATION 


The Supreme Court of Virginia has decided that the Virginia 
statute against miscegenation does not violate the Fourteenth 
Amendment, even in the light of recent judicial trends in equal- 
rights-for-all-races cases, including the School Segregation Cases. 
Consequently the marriage of a white person to a Chinese is void 
and the white person is entitled to an annulment. 

The Court held that the marriage contract is of vital impor- 
tance to the maintenance of society and can be regulated by the 
several states through miscegenation laws without violating the 
due process or equal protection clauses of the Fourteenth Amend- 
ment. The Court pointed out that the United States Supreme 
Court “has on numerous occasions invoked the provisions of the 
Fourteenth Amendment to invalidate state legislation and decision 
with respect to political and civil rights, but it has not denied to the 
states the right to deal with their social and domestic problems and 
to legislate in regard to the marriage relation. On the contrary, 
it has been at pains to exclude that relation from the effects of its 
holdings.” 


* * % # #* 
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RIGHT-TO-WORK LAW 


The Louisiana Supreme Court has ruled that on the basis of 
Louisiana’s “ right-to-work ” law peaceful picketing may be en- 
joined where the purpose of the picketing is to induce the employer 
to sign an agreement recognizing a union as sole bargaining agent 
for some of his employees. 

The Court reasoned that a non-union worker might be satis- 
fied with his wages and working conditions, although the union, 
as his sole bargaining agent, desired more and ofdered him out 
on strike. The non-union worker’s rights, therefore, would be 
“ abridged ” by the sort of contract the union butchers wanted and 
for which they were picketing the store. 

Two judges who dissented declared that the strike was only 
for the purpose of having the union recognized as sole bargaining 
agent and that the contract did not require anyone to become a 
member of the union as a condition of employment. Consequently, 
they said, the Court’s decision denied the union the right to bargain 
collectively. 


* * * * * 


MINISTER’S HOUSE ALLOWANCE 


The Court of Appeals for the Eighth Circuit has ruled that the 
exclusion, in I.R.C. § 22 (b) (6) (1939 Code), of “the rental value 
of a dwelling house and appurtenances thereof furnished to a 
minister of the gospel as part of his compensation ” was applicable 
whether a house is furnished in kind or cash is paid in lieu of the 
house. The “house allowance” was not intended to and did not 
become any part of income, the Court declared, contrary to the 
assertion of the Commissioner. The Court compared the case to 
instances where allowances have been approved for public officials, 
although their compensation is fixed by statute or constitution. 


* * * * * 


IMMUNITY OF CHARITIES 


The Supreme Court of Nevada still holds to the doctrine that one 
voluntarily accepting the benefits of a charitable organization can- 
not sue the organization in tort for injuries sustained in connection 
with the charitable gift bestowed. 
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The plaintiff had fallen and injured herself on the steps of a 
church of which she had been a member for many years. She was 
delivering a church membership file as part of her work on a church 
committee. She claimed the steps were negligently constructed 
and maintained. The Court rejected the plaintiff’s argument that 
she was benefiting the church, rather than the church benefit- 
ing her, at the time of the injury. The Court called this theory 
“unrealistic” because “it is by church activity that one realizes 
to a great degree the benefits offered.” 

The Court further declared that it may be more enlightened 
practice for a charitable organization to accept liability volun- 
tarily, but it would not be right for the Court to impose it 
retroactively. 

THOMAS OWEN MArtTIN 


* * * % * 


Bonk Reviews 


DE REGIMINE BASILIANORUM RUTHENORUM. Meletius 
M. Wojnar, O.S.B.M. Analecta O.S.B.M. Series II, Sectio I, 
Vol. I, Ed. 2. Romae, 1949. Pp. xx-218. 


Although this book was first published several years ago, atten- 
tion should be called to a new printing now available. 

Fr. Wojnar’s treatise on the rule of the Order of St. Basil is 
particularly welcome because it represents one of the comparatively 
few complete commentaries on the Orders of the Oriental Church. 
There is a growing interest in the Oriental Church in the United 


» States and a book such as this will stimulate a study too long 


neglected. 

This book is especially good in its discussion of the fundamental 
tule of the Order of St. Basil. The historical development of the 
Order, its centralization of government and its relationships with 
Metropolitans are carefully outlined. Various clearly defined 
periods of history are delineated and it is possible to see where the 
union of several groups of Basilians resulted in a unified system 
of government. 

Some exemption from the jurisdiction of the local Ordinary was 
always enjoyed by the Order of St. Basil. The author traces the 
vicissitudes of this privilege from its beginning to the Pontificate 
of Pope Benedict XIV. 

As an appendix, a list of the general rules of the Order is pro- 
vided. These number twenty-two and they are properly studied 
along with the rules of the Orders in the Occidental Church. There 
is no index but the copious supply of footnotes is a decided feature. 


EL MATRIMONIO en el Derecho Canoénico particular posterior 
al Cédigo. Lamberto de Echeverria. “ Victoriensia ”’, Publica- 
ciones del Seminario de Vitoria, Vitoria, Vol. III, 1955. Pp. 419. 


This is an important book. It presupposes a general knowledge 
of the Code of Canon Law on Marriage and it has as its purpose to 
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collect pertinent legislation throughout the world since the pro- 
mulgation of the Code. It is obvious that a knowledge of such 
legislation will go a long way toward learning how the general law 
of the Code has been broken down into particularized provincial 
and synodal statutes. Local conditions and problems are thus 
provided for and the real purpose of particular councils and synods 
is realized. 

The author divides his work into sections considering in turn 
Italy and Malta, France, the Low Countries, central Europe, the 
English Commonwealth and Ireland, Spain, the United States, 
Portugal, Spanish America and China. The order followed in 
these sections is mostly the same. It begins with an introduction 
and continues with general directions for pastors, laws on pre- 
nuptial investigation, impediments, mixed marriage and time and 
place for marriage. It concludes with laws on the separation of 
consorts and the validation of marriages. 

It is of special interest to see what the author has accomplished 
with reference to the particular law in the United States. The 
sources cited are the Fourth Provincial Council of Portland, the 
two synods of Fargo and the synods of Cincinnati, Crookston, 
San Francisco, Toledo and Harrisburg. The author could scarcely 
be expected to have seen the latest statutes of Boston, New York, 
Lafayette, La., and Cincinnati but he has omitted consideration 
of several synods which could well have been consulted. Among 
these synods are Richmond, Indianapolis and Great Falls. 

An index would have been appreciated. But even at the cost 
of time required to page through this book, the time will be re- 
warded. The book is well printed and the citations are indented 
and for the most part are found in heavy types. Professors, 
especially, will find this book of considerable value. 


DE FIDELIUM ASSOCIATIONIBUS: De Actione Catholica; 
De Legione Mariae. G. Vromant, L. Bongaerts, C.I.C.M. 
(Scheut). Museum Lessianum: Section Theologique No. 30. 
Editio altera aucta et emendata. Desclee de Brouwer, Bruges, 


1955. Pp. ix-176. 


This book which was well received several years ago now con- 
tains, in its second edition, considerable revisions and additions. 


464 THE JURIST 


It is, perhaps, the best work now attainable on the canonical legis- 
lation regarding the various societies of the faithful. Not suffi- 
cient attention is paid to this part of the Code of Canon Law and 
readers will appreciate the author’s introduction on the juridical 
state of the laity. 

The second edition of this work follows the order of the first. 
The societies of the faithful are considered in a general way and 
after this the specific third Orders, confraternities and pious unions 
are discussed. Archconfraternities and primary.unions are the 
subject of a separate chapter. 

The fundamental law involved in the erection, approbation, 
dependence on ecclesiastical authority, reception and dismissal of 
sodalists and suppression of these societies is all contained in the 
first part of this book. Since this book is intended principally for 
missionaries, the author discusses the relationship between the Code 
of Canon Law and the law of the missions. 

The last chapter is devoted to a detailed consideration of a num- 
ber of societies now existing in the Church. Much can be learned 
from the author’s comment on Catholic Action and the Legion 
of Mary. 

The index is satisfactory and the footnotes are plentiful and 
up to date. 


QUESTIONES CANONICAE DE IURE RELIGIOSORUM. 
S. Goyeneche, C.M.F. Institutum lIuridicum Claretianum. 
M. D’Auria Pontificius Editor, Neapoli (Italia). Vol. I, 1954. 
Pp. vii-536; Vol. IT, 1955. Pp. 496. 


For years Fr. Goyenche contributed replies to questions sub- 
mitted to Commentarium pro Religiosis. These replies well- 
considered and in detail have now been collected in two volumes. 
There is no doubt that these volumes will be found useful especially 
for those who have mislaid some issues of the Commentary. Others 
who have not subscribed for the Commentary will find these two 
volumes a great aid in learning the law for Religious. 

The order followed in these volumes is the same as the order of 
canons in the Code of Canon Law. Naturally, the section of the 
Code legislating for Religious has by far the larger part in this 
work. In fact, most of the first volume is devoted to replies con- 
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cerning Religious and to this same subject is devoted about half 
of the second volume. 

Both volumes contain appendices. In the first volume are con- 
tained several documents relative to military service and to relig- 
ious vocations. In the second volume three documents relative to 
Secular Institutes are printed. In addition to these, the Constitu- 
tion of Pope Pius XII regarding nuns is printed in full. There is 
also an interesting document on the use of tobacco by Religious. 

A properly constructed index of pertinent canons is provided in 
each volume. There is an index of names in the first volume and 
of things in the second. Both volumes contain their proper general 
index of subjects considered under the respective canons. 


A STUDY OF THE MOVEMENT FOR GERMAN NATIONAL 
PARISHES IN PHILADELPHIA AND BALTIMORE (1787- 
1802). By V. J. Fecher, 8.V.D. Analecta Gregoriana, Vol. 
LXXVII, Series Facultatis Historicae Ecclesiasticae, Sectio B 
(n. 11). Romae, Apud Aedes Universitatis Gregorianae, 1955. 
Pp. xi-283. 


This dissertation is primarily historical but it contains some 
pages on the canonical point of right of patronage (ius patronatus). 
It is rather surprising to see this point raised in the conflict between 
the German communities in Philadelphia and Baltimore and 
Carroll, the Ordinary for the then young United States. 

It must not be thought that everything in this controversy was 
based on bad will. Misunderstandings existed and while it is true 
that at times these were exploited, the fundamental point of right 
of patronage was assumed by the German communities and denied 
by Carroll. A decretal of Pope Innocent III and a ruling by the 
Council of Trent were freely cited by the dissidents and were vigor- 
ously rejected by the Ordinary. Hindsight, of course, indicates 
that Carroll was right and the German communities wrong. 

There are three parts to this dissertation. The first is a narra- 
tion of the situation in Philadelphia and Baltimore; the second is a 
presentation of the sources upon which the dissertation rests; the 
third is an appraisal, in a critical fashion, of the controversy. 

The first part can be left entirely to historians of the Church 


in America. 
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The second part, however, deals with documents, mostly letters, 
in which real and alleged rights were asserted by the German com- 
munities and a denial of these rights by eccesiastical authority. 
This part can be studied profitably by canonists to learn whether 
any validity attached to the assertions of the German communities. 
They undoubtedly mixed Canon Law and American patriotism. 
Both Carroll and his successor were ultimately upheld by the high- 
est eccesiastical authority. 

The third part of this dissertation contains the judgments and 
opinions of the author relative to the controversy. ‘The author tries 
his best to be objective and for the most part he succeeds. He 
does not condemn the German communities unless he has support 
in contemporaneous documents. However, there are a few instances 
where it seems at least that reflex principles of later clarification 
sway his judgment in favor of Carroll. 

On the whole this dissertation is a contribution to the study of 
American Church History. The same can be said of the study of 
localized application of the right of patronage. 

The bibliography and index are satisfactory. 


DE REGULIS JURIS CANONICI. Victorius Bartoccetti. Angelo 
Belardetti Editore, Roma, 1955. Pp. 306. 


For the most part, this book is a translation of the author's 
doctoral dissertation published in 1989. The title was Le Regole 
Canoniche di Diritto. The purpose was to show the relationship 
between the Rules of Law and the Code of Canon Law. 

Dr. Bartoccetti, who is an important official in the Sacred Con- 
gregation for the Discipline of the Sacraments, has done a super- 
lative work in presenting again his dissertation for the doctorate. 
Every Rule of Pope Boniface VIII has been re-examined and minor 
corrections, where necessary, are made. Important and significant 
additions are supplied especially in the commentary on Rules 9, 10, 
27, 28, 35, 45, 65 and 87. There is no modern commentary on the 
Rules of Law better than the one of Dr. Bartoccetti. 


Fortunately, the author has retained almost entirely his intro- 
ductory remarks regarding the Rules of Law. These remarks are 
particulary valuable since they record the few available facts of 
the life of Dino Rosoni, the compiler of the Rules of Law, the 
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location of early manuscripts of Rosoni’s works and the compiler’s 
own critique of the Rules. 


It is a matter of regret that the reviewer must agree with Dr. 
Bartoccetti that the Rules of Law have been too long neglected in 
the Schools and Institutes of Canon Law. Perhaps the hazard that 
attends the use of these Rules, excellent in themselves as training 
material in the field of jurisprudence, has led canonists away from 
their use but it is confidently hoped that these Rules will soon 
again be the means of instruction they deserve to be. A study 
of the book under review should do much to further progress 
along this line. 

Toward the end of his work, Dr. Bartoccetti engages in a dis- 
cussion with another commentator on the validity of several Rules 
of Law. This discussion is carried on in the amicable but thorough 
fashion that is characteristic of canonists of superior talent and 
equitable disposition. In this way points of law are clarified and 
put into their proper focus. The author concludes with a short 
commentary on the Rules of the Apostolic Chancery. Even this 
short commentary is seldom found in volumes dealing with Canon 
Law. 

Every student of Canon Law owns a debt of gratitude to Dr. 
Bartoccetti. For professors, at least, this book is indispensable. 


THE CATHOLIC CHURCH AND THE MODERN STATE. By 
Rt. Rev. Joseph J. Baierl, 8.T.D. St. Bernard’s Seminary, 
Rochester, N. Y., 1955. Pp. 243. 


The author of this book was before his death last July a pro- 
fessor at St. Bernard’s Seminary, Rochester, N. Y. His tenure 
carried over forty years and during this time he published several 
books useful for teachers and students alike. His last work, the 
book under review, was published after his death. 

In his book the author has interested himself in one of the more 
fascinating studies of modern times. After the rise of the modern 
State, questions of power and jurisdiction have naturally concerned 
statesmen, theologians and canonists. In the days when the Church 
had, for all practical purposes, the final determination of loyalties 
to law and order the citizen and the faithful alike could look for 
clear direction in the field of faith, morals and government. Theo- 
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logically, this should be the same today but many instances now 
occur where indifference and even outright resistance to religious 
guidance place a barrier to effective control. Modern times have 
witnessed numerous and conflicting claims on conscience and duty. 
Forms of government have arisen in which religion is practically 
non-existent. To add to these purely secularistic systems, a multi- 
tude of sects has arisen all, to a certain extent, claiming to be 
the arbiter in daily life as well as in governmental operation. 
It is in the light of these circumstances, that the author’s treatise 
on the Catholic Church and the Modern State must be read. 

In books of this kind, some items are naturally expected to be 
discussed with perhaps little additional light to be shed on the 
problems involved. Such items as the Church and the sovereignty 
of the State, the separation of the Church from the State and 
the indirect power of the Church are found in almost every book 
of Public Ecclesiastical Law and in commentaries on the famous 
document of Pope Leo XIII, Immortale Der. Further comment on 
these items from the standpoint of a review would be superfluous. 

However, the reviewer would like to call attention to a section 
of this book which contains an analysis of the sources used in the 
evaluation of the relationship between the Church and the State. 
The author shows consummate skill in delineating useless from 
authentic sources. The gist of the matter is the correct reading of 
Papal documents and conciliar decrees which outline, theologically 
and morally, the duties of the faithful and the citizen. In this 
matter, nothing in recent years, as far as books are concerned, has 
been so ably digested. 

Another point for which the author should be commended is his 
able discussion of the current controversy between what this book 
calls the “dynamic expositors”’ and the “static expositors ” rela- 
tive to the relationship between the Church and the State. Some 
may claim that these terms are unfortunate and that they will add 
little clarification to the basic issues involved but the fact remains 
that no better synthesis of the controversy can be found in any 
other available book. 

The bibliography must be learned from a reading of the footnotes. 
The index is sufficiently detailed. While this book is written 
primarily for seminarians, it is recommended to all. In the next 
edition, a few points of Canon Law should be corrected. 
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THE ASCETICAL LIFE. By Pascal P. Parente, 8.T.D., Ph.D., 
J.C.B. Revised Edition. B. Herder Book Co., St. Louis, Mo., 
1955. Pp. xii-280. Price $4.00. 


The first edition of this book was published more than ten years 
ago and it was immediately accepted as the definitive work on the 
ascetical life. Its popularity required several printings. Reviews 
of this book were uniformly favorable. The present edition con- 
tains some revisions and additions and it is an integral part of a 
satisfactory study on the spiritual life together with the author’s 
book The Mystical Life and his handbook Spiritual Direction. 

Three parts contain the matter of this book. The first is a 
treatise on general ascetics; the second on special ascetics and the 
third offers a discussion on several questions which are suggested 
for additional reading. 

The content of the first and second parts of this book should be 
within the comprehension of everyone but especially is it relative 
to those who are bound in positive law to acquire Christian perfec- 
tion. There are, of course, many books on the market whose 
purpose it is to show how this perfection can be achieved but none 
of them state in such simple terms the nature of and the obligation 
to attain perfection together with a description of the common 
means of Christian perfection. The three ways of perfection are 
equally well discussed. The author does not let emotion sway 
his judgment in these matters. It is easy to go beyond sanity when 
discussing ways of perfection but the author sets his purpose in 
proper focus and thus instructs his readers how ascent is made 
from a lower to a higher grade of perfection. 

The third part of this book is concerned with amplifications of 
several points arising in the more fundamental treatment of the 
ascetical life. Thus, for instance, the state of perfection in which 
the secular priest is to be found is discussed at length. This is an 
important point which is sometimes overlooked. The author 
clearly understands the difference between perfection and the state 
of perfection. The former is moral, the latter juridical. A close 
study of this chapter cannot fail to inculcate a greater and well 
deserved regard for the priesthood. 

The appendix deals with a rather recent error in regard to the 
ascetical life. In the last few years, there have been advanced 
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some proposals which run counter to the traditional consideration 
of the ascetical life. This error has been repudiated by the 
Superiors of the religious who taught it but it has not yet been 
eradicated entirely. The author has a timely and restrained 
criticism of this error. It is to be hoped that clear thinking will 
once more be prevalent. 

The bibliography is extensive and divided properly. The index 


is satisfactory. 
EpWARD ROELKER 


Chronirle 


DIGNITIES 


The Rev. Edmond Benard, associate professor of Theology at The Catholic 
University of America, was named the 1955 recipient of the Cardinal Spellman 
Award for Theology by the Catholic Theological Society of America at its 
10th annual convention in New York City. 


* * * * * 
The Cappa Magna was conferred on the Right Rev. Bertrand Dolan, OSB., 
abbot of St. Anselm’s Abbey in Manchester, New Hampshire. 
* * * * * 
Coadjutor Archabbot Bonaventure Knaebel, O.S.B., was elected in June to 


take over the administrative duties of Archabbot Ignatius Esser, O.S.B., at 
St. Meinrad’s Abbey. 
* * * * * 

The Rev. Edmund Christy, O.F.M., has been named President of Siena 
College. 

* * * * * 

The Rev. Howard Kenna, C.S.C., has been appointed President of the 
University of Portland in Portland, Oregon. 

* * * * * 

The Rev. Theodore Hesburgh, C.S.C., has been appointed for a second 
three-year term as President of Notre Dame University. 

* * * x * 

The Rev. Brian Lhota, O.F.M., has been named President of St. Bona- 

venture’s University in St. Bonaventure, New York. 
* * * * * 

The Very Rev. Herbert Kramer, C.PP.S., Superior General of the Society 
of the Precious Blood, arrived in New York to visit the institutions of the 
American Province of the Society. 

* * * * * 


The Very Rev. Seraphim Winterroth, O.F.M.Cap., was elected Provincial 
of the Province of St. Mary of the Capuchin Fathers in the United States. 
* * * * * 
The Very Rev. Robert Pung, S.V.D., has been named Provincial of the 
Divine Word Fathers’ Southern Province of the United States. 
* * * * * 
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The Rev. Bernard J. Topel has been named Coadjutor to Bishop Charles 
White of Spokane, Washington. The consecration of Bishop-elect Topel took 
place on September 21, four days before the death of Bishop White. Bishop 
Topel succeeds Bishop White as Ordinary of Spokane. 

* * * * * 

The Rev. Dennis Burke, O.Praem., has been named President of St. Nor- 
bert’s College. 

* * * * * 

The Rev. R. Vincent Kavanagh and the Rev. Norbert Hoff of Helena, 
Montana, have been named Domestic Prelates by His Holiness Pius XII. 

* * * * A 

Bishop Joseph McCarthy of Portland, Maine, died and has been succeeded 
by his Coadjutor, Bishop Daniel Feeney. 

* * * * x 

Cardinals Masella, Valeri, and Ottaviani, have been appointed to the Pon- 
tifical Commission for the Authentic Interpretation of the Code. 

x * * * * 
Monsignor Thomas McCarthy of the Military Ordinariate has been named 


Chancellor of the Military Ordinariate to succeed Bishop Griffiths who has 
been appointed pastor of St. Monica’s parish in New York City. 


* * * * * 
The Very Rev. Gerald Walker, O.F.M.Cap., has been named Provincial of 
the Province of St. Joseph of the Capuchin Fathers in the United States. 
* * * « * 

The Very Rev. Stanley C. Sergot, O.M.I., was installed as Provincial of the 
Central United States Province of the Oblate Fathers of Mary Immaculate. 
* * * x * 

His Excellency, Archbishop Cicognani, Apostolic Delegate to the United 
States since 1983, marked his fiftieth year as a priest on September 23. 
* a * * * 
Bishop Kucera of Lincoln, Nebraska, observed the silver jubilee of his con- 


secration on October 4. The Holy Father honored him on the occasion by 
naming him an Assistant at the Papal Throne. 


* * * * * 


Romagus W. O’Brien, O’Carm. 
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Southwestern diocese’s restoration 
of, XI, 549 
Actuarius in the ratum et non-con- 
summatum process, XII, 315-29 
Administration of ecclesiastical prop- 
erty, XI, 40-45, 539-42; XII, 171- 
200 
Adoption, 
baptismal records for, XIII, 57-79 
placement for, XII, 489 
Advocate, 
presence at examination of wit- 
nesses, XIV, 287-92, 314 
at judicial examination of party, 
XIV, 287 
pre-trial investigation by, Xiv, 292- 
93 


Adultery permitting departure of in- 
nocent spouse, XII, 422-23 
Agape and Eucharistic fast, XIV, 120- 
21 
Age for confirmation, XII, 470 
Agius, eas M., O.E S. A., review 
of his work Summarium Turium 
et Officiorum Parochorum, XIII, 
427 
Agreement, form of, for parish of 
religious, XV, 203-204 
Alcoholic beverages, Eucharistic fast, 
XIV, 6-7, 11, 13, 17, 24, 26, 29-30 
Alienation, canonical concept of, XIV, 
395 ff. 
of ecclesiastical property, XI, 40f., 
49, 409-13, 525f.; XII, 109, 110, 
363-66; XIV, 394-409 
decrees concerning monetary sum 
in, XIV, 401-403 
investment of proceeds of, XIV, 
405-406 
loan obtained as, XIV, 408 
Alt, V., review of his work, De Po- 
testate M agistri Spiritus ad Nor- 
mam Canonis 688, XI, 165 
America (song), XIII, 230 


American law affecting investment, 
cI, 55 ff. 
Analecta Gregoriana: Questiont At- 
tual di Diritto Canonico, review 
of Vol. LXIX, XV, 345 
Anglican orders, validity of, XI, 200 ff. 
L’Année Canonique, review of vol. 1, 
XIII, 429 
Annuaire de L’Ecole des Législations 
Religieuses, review of, XIV, 376 
Ante-nuptial, agreements, 
American decisions affecting, XII, 
1-43 
Trish decisions affecting, XI, 144-47 
Apostates from a religious institute, 
XII, 462-64 
Apostolate, Committee for Interna- 
tional Lay, XII, 249 
Apostolic Delegate’s relation to re- 
served dispensations, XII, 459-60 
Apparitions, condemnation of spuri- 
ous, XI, 548 
Appeal from summary sentence, XII, 
234-36, 353-55 
Asiatic countries related to canon law, 
XI, 463 f. 
Assumption, definition of the dogma 
of the, XI, 140 
Assumption, Feast of the, 
Mass for, XI, 313 ff. 
Office for, XI, 549 
Austria, Church and State in, XII, 
400-416 


Badurina, T., review of his work, Jur- 
dica Approbatio Tertit Ordinis S. 
Francisci de Poenitentia Eiusque 
Inbertas per Saecula, XIV, 519 

Baierl, J 

Review of his work, The Catholic 
Church and the Modern State, 
XV, 467 

Baltimore, 

dancing affected by legislation of 
the Councils of, XI, 79-95, 251-85 

minutes of Roman meeting prepara- 
tory to III Plenary Council of, 
XT, 121-32, 302-12, 417-24, 538-47 

Plenary Councils on Church prop- 

erty, XIII, 184-85 
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Plenary Councils on education, 


XIV, 466-68 
Banking, forbidden, XI, 540 
Baptism, E : 
of heretics and schismatics, XIII, 
358, 373-74 ‘ 
of an invalidly married person, XI, 
12 ff 


matrimonial causes affected by non- 
Catholic, XI, 181-205 

parish for record of, XI, 525 

prayers in vernacular, XIII, 334 

presumed, and Pauline Privilege, 
XIII, 90-91 ; 

proof of, in prenuptial investigation, 
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, 130- 
proof of, XV, 377-380, 390 
Baptismal certificates, 
for adopted children, XIII, 57-79 
for illegitimate children, XIII, 61-70 
in prenuptial investigation, XIV, 
129-31 


Bartoccetti, V., 
review of his work, De Causis 
Matrimonialibus, XI, 563 f. 
review of his work, Jus Constitu- 
tionale Misstonum, XI, 564 f. 
review of his work, De Regulis 
Turis Canonici, XV, 466 
Beads, licitness of using plastic, XI, 
113 


Beatified, the Mass of a person, XI, 
116 f. 


Benefice, 
investment affecting endowment of, 
XI, 48 f. 
parochial, XV, 190-192 
penalty for usurpation of, XI, 134 f. 
Beneficiary, parochial, history in US., 
XV, 319-324 
rights of, XV, 318-336 
poe for Masses, XII, 361-63, 378- 


inheritance tax, XIII, 338 
precatory words in, XIII, 84-86 
Bernardini, Archb. Filippo, 
memorial of, XIV, ix; to memory 
of, XV, 1-3 
Bertola, A., review of his work, Jl 
Matrimonio Religioso, XIV, 518 
Beverages, Eucharistic fast, XIV, 12 
Bible-reading in public schools, XII, 
250-51, 302-304. 
Biblical studies in seminaries, XI, 142 
ates ek forbidden book in, XI, 


Bill of complaint, composition of 
(can. 1708-1709), XIV, 136-47 
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Birth control, i 
legislation in Connecticut, XIII, 339 
World Health Organization plan, 


XII, 369 
Bishops’ 1951 statement, XII, 102-109 
Bishops’ 1952 statement, XIII, 92-102 
Blanshard, Paul, XIII, 335, 416 
Blaustein, Albert P.-Porter Charles O., 
review of work, The American 
Lawyer, A Summary of The Sur- 
vey of the Legal Profession, XV, ° 
106 
Books 
bibliography listing forbidden, XI, 
100f 


placed on Index, XI, 182f., 315f., 
548; XII, 471, 478; XIV, 213 
related to marriage, XII, 473-74 
reporting of forbidden, XI, 522f. 
Book publishing as trading, XI, 292- 
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Boston, Father Feeney’s resistance to 
the Archbishop of, XII, 477-86 
Boston (Archdiocese), review of the 
Acts of the 7th Synod, XIII, 430 
Bouscaren, T. Lincoln, review of his 
work, Canon Law (co-author, A. 
C. Ellis), XII, 386 
Bowe, W. J., 
review of his work, Tax Planning 
~~ Estates (1955 Revision), XV, 
19 
Brenner, J. E., review of his work, 
Bar Examinations and Require- 
ments for Admission to the Bar, 
XIII, 242 
Breviary, rubrics simplified, XV, 209 
Brother-Sister arrangement in invalid 
marriages, XIV, 253-74 
competence of confessor in, XIV, 
263 ff., 269 
cohabitation in Pauline Privilege 
cases, XIV, 255 ff., 271 ff. 
Brownell, Emery A., review of his 
work, Legal Aid in the United 
States, XIII, 136 
Burial, 
Christian, XI, 355-74; XV, 252-282 
notion of, XV, 252-257 
obligation of, XV, 257-258 
non-Catholic spouse, Catholic ceme- 
tery, XV, 278-280; unbaptized 
infants, XV, 280-281 
related to rite, XI, 416 


Calendar, proposed reform of, XIV, 
358-61 


Campbell, Rev. Joseph E., review of 
his work, Indulgences, XIV, 229 
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Canada, subsidy of church schools, 
XIII, 131-32 
Canon law related to other legal sys- 
tems, XI, 451-85 
Capital, concept of stable, XI, 38 ff.; 
IV, 396-98 
Capital punishment, 
for the insane, XII, 92-96 
popes and, XIII, 406 
Catechetics, laity and, XIII, 288-90 


’ Catholic Church, relation to civil 


laws, XIII, 398-414 
Catholic Evidence Guild, XTII, 288 
Catholic Lawyer, The, review of 
initial number, XV, 216 
Cause of nullity, seg etd permission, 
act as plaintiff, X 
Cautiones, in mixed oe with 
extraordinary form, XIV, 176-79, 
182-84 
Cemetery, 
burial, unbaptized infants, XV, 280- 
281; non-Catholic spouse, XV, 
278-280 
price controls removed from, XII, 
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related to burial problems, XI, 355- 


74 
Censorship, XV, 168-169 
Certificates as evidence, XI, 244-46 
Chaplains, 
military, XII, 141-55, 336 
religious, XV, 205-208, 366, 371 
of parish societies, XIII, 202-205 
Chapters, American relation to cathe- 
dral, XI, 124, 129f. 
Charity, 
legal sense, XV, 13 
unity in, XV, 125-131 
Chimes allowed, XII, 489 
Children, 
custody of, XII, 1-43; XIII, 338 
penalty for communistic training 
of; XI, 133 f: 
China’s communistic persecution, XI, 
347, 439f., 560 
Christian burial, 
privation of, XV, 258-278; 281 
Christian Democrats, XIII, 299-301 
Christian Doctrine, public school 
pupils, XIV, 479 
Christological book condemned, XI, 
548 


Christus Dominus, 
application of, Xv, 
text and translation, RIL, 103-18 
Apostolic Constitution, historico- 
juridical development OLX Vv, 
119-25 


Eucharistic fast, commentary on, 
, 1-31 
modification of catechism questions, 
XIV, 67 
Church, 
divine mission to teach, XIII, 268- 
97 


rights granted by Christ to, XIII, 
402-404 


State’s relations with, XI, 148-60, 
333-47, 432-41, 550-62; XII, 112- 
123, 250-56, 282-314, 369-84, 400- 
416, 487-90 

Church and state, 

Catholic doctrine on relations be- 
tween, XIII, 398-414 

in the United States, XIII, 411-14 

West Germany, XIII, 233-34 

Church edifice, 

administration of, XV, 195-198 

Church government, administrative 
functions, XIII, 171 

Church schools, subsidy in Canada, 
XIII, 131-32 

Church support in Austria, XII, 400- 
408 


Civil holiday dispensation, XII, 248 
Clerics, 
disciplinary causes of, XI, 308 ff., 
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rehabilitation of, XI, 307 

trading forbidden, XI, 36 ff., 102 ff., 
135 f., 290-99, 415 f., 486-519; XII, 
96-98 

Cloister, 

Absence, departure from, XV, 359- 

3738 


entrance to permitted governor’s 
wife, XII, 470 
nuns obliged to observe the, XI, 
426 f., 529-33 
Cloran, O. M., review of his work, 
Previews and Practical Cases, XI, 
565 


Cohabitation oes. invalidity of 
marriage, XI, 7-3 
Collation related’ to rae XII, 44-65 
Collegiate vote, XI, 526 ff. 
Columbus (diocese), fifth diocesan 
synod, XIII, 240-41 
Common error, 
marriage related to, XII, 466-67, 471 
reserved sins related to, XI, 109f. 
Common good, XV, 129-130 
Common law marriage, XV, 301-317 
and Pauline Privilege, XV, 310-312 
Common life, XIII, 167 
Communal life {imarital), obligation 
of, XIV, 240 
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Communion, Holy, 
abuses in frequent, XIV, 185-94 
frequent Holy, of religious, decision 
of confessor, XIV, 192 
frequent Holy, rules for, XIV, 187 
Communism, Marxist textbooks in 
Mexico, XIII, 420 
Communist Countries, 

Decrees of Holy See, XV, 54-64 
Vatican Radio, XV, 52-64 7 
Communist teachers, Pennsylvania 
Supreme Court and, XIII, 130 
Communist youth penalized, XI, 

BBS, 
Communistic persecution, XI, 156-60, 
345 ff., 487-40, 588-61 
Community life, 
religious, XV, 359-361 
Comparative law related to canon 
law, XI, 451-85 
Conant, James B., XIII, 56, 227 
Concordat, 
German (1933), XIII, 32, 233-34 
Spanish, XIII, 421 
status of Austrian, XII, 407-16 
Conditional matrimonial consent, XI, 
520 f. 
Confessor, 
cohabitation despite invalidity of 
marriage related to, XI, 19-22 
confidential communications and 
civil law, XIII, 2-32 
Eucharistic fast, XIV, 5-8, 10, 17, 
18, 23-24 
jubilee faculties of, XI, 321 ff., 326- 
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Lenten fast related to, XI, 115 f. 
occasional, of women religious, 
XIV, 32-46 
in separation cases, XIV, 246 
Confidential communications, 
and confessors in court, XIII, 2-32 
texts of statutes, XIII, 23-32 
Confirmation, 
age for, XII, 470 
chaplains’ faculties for conferring, 
poleesio ts 
in danger of death, XIV, 210 
sgh toe minister of, XIV, 194- 


ke and schismatics, XIII, 377- 
sbi erie of witnesses, XIV, 450+ 
Consent, required in alienation, XIV 
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Conspiracy against ecclesiastical au- 
thority, penalty for, XI, 134 f, 
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Constitution, First Amendment, XIII, 
336 

Constitutions, diocesan  institute’s 
modification of, XI, 105f. 

Consultation involved in investment, 


XI, 42-45 
Consultors, diocesan, XI, 124, 129f., 
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Contemplative life as monastic char- 
acteristic, XI, 425 
Contraceptives furnished service men, 
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Contract of marriage, natural law, 
XIV, 150-52 
Contracts, 
parishes of religious, XV, 231-244; 
249-251 
Convalidation of marriage, 
lack of, XV, 382-387, 390 
Cooperation, 
in forbidden trading, XI, 102 ff. 
in non-Catholic training of illegiti- 
mate child, XI, 107 ff. 
Cooperative enterprise as trading, XI, 
295-99 


Corporation, eleemosynary, XV, 15-16 
State-chartered as related to canon 
law, XII, 363-65 
Councils and synods, of India, XIII, 
126-27 


Credit union, priest directing, XII, 
96, 97 

Cremation, 

Brazil’s rejection of, XII, 490 

civil court’s treatment of, XII, 377 
Criminals, insane, XII, 92-96 
Cross-examination, XI, 61 ff. 
Custody of children, XII, 1-43 


Dances, priests’ attendance at, XI, 77- 

, 251-85 

Danger of death, extraordinary form 
of marriage in, XIV, 163-64 

Davitt, T. E., review of his work, The 
Nature of Law, XII, 257-58 

Deaconesses, XIII, 270 

Death penalty for insane criminals, 
CII, 92-96 

Decalogue, and Sabbath, XV, 150-152 

Declarations as evidence, XI, 229-37 

Deferrari, R. J.-Barry, Sr. M. Invio- 
lata, review of work, A Lezicon of 
St. Thomas Aquinas, XIV, 516 

Delegated power related to ecclesi- 
astical office, XII, 355-59 

Del Re, Niccold, review of his work, 
La Curia Romana, XIII, 428 
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Del Vecchio, Giorgio, 
review of his work, Justice (ad. 
Campbell), XV, 106-107 
(transl., Martin), review of work, 
Philosophy of Law, XIV, 513 
Depositions, XI, 71-76 
De Reeper, J., review of his work, A 
Missionary Companion, XIV, ’91 
Dimissorial letters for religious ‘and 
quasi-religious, XII, 443-56 
Disparity of cult, 
marriage in extraordinary form, 
XIV, 179-82 
impediment, cessation of, dispensa- 
tion impossible, XIV, 179-82, 184 
Dispensation, 
grant of, issue in marriage case, 
XIV, 145-47 
insincere cautiones and nullification, 
XUI, 33-56 
ees related to, XI, 545; XII, 
470 
ordinary’s power of granting, XII, 
459-60 
reserved power of granting, XII, 
459-60 
retractability of, XII, 456-59 
subdelegation of power of granting, 
XII, 461-62 
Divine Office obligatory on nuns, XI, 
427 


Divorce, 
Anglo-American law, XV, 47-51 
Austrian law affecting, XII, 409-13 
Greek and Roman Law, XV, 132- 
133, 134, 135 
lawyers and, XIII, 254-67 
natural law, marriage bond, XV, 
24-51 
permission for separation and, XIV, 
239-252 
to obtain civil, mind of Holy See, 
XIV, 
Divorce, separation cases, 
Judge in, XV, 428-429 
Lawyer in, XV, 422-433; See also, 
Domestic Relations 
Doctrine, twofold magisterium, XIII, 
278 
Documents, preservation of, in pre- 
nuptial investigation, XIV, 133-35 
Domestic relations, law of, XIII, 249- 
67, 382-97; See also Divorce, 
separation cases 
ee power of religious, XII, 
471 
Dowry, investment of, XI, 42-45, 50. 
Draft law affecting seminarians, XII, 
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Dukehart, C. H., review of his work, 
State of Perfection and the Secu- 
lar Priest, XIII, 235 

Dutch Reformed Church, XIII, 342 


Easter, midnight Mass at, XI, 330 
Easter duty, tempus utile and, XIII, 
82-84 
Easter time Roe ice to reserved sins, 
TA 
Kcheverria, L., de 
review of his work, Hl Matrimonio, 
XV, 462 
Education and state, see also Re- 
leased time programs 
Christian, eccl. legislation on, XIV, 
463-81; see Schools. 
Education in Austria, XII, 413-14 
Educational standards, XI, 149 
Eichmann, E.-Morsdorf, K., 
review of work Kirchenrecht, XIV, 
517 
review of his work, Lehrbuch des 
Kirchenrechts, XV, 221 
Ellis, A. C., review of his work, 
Canon Law (co-author, T. Lin- 
coln Bouscaren), XII, 386 
Emigrants, Office for, XII, 111 
duties of missionaries of, XIV, 65 
Encyclopedia with forbidden mate- 
rial, XI, 5231. 
Eucharistic fast, 
apost. const., Christus Dominus, 
historico-juridical development of, 
XIV, 119-25 
Christus Dominus, commentary on, 
XIV, 1-31 
dispensation related to the, XII, 
246-47, 366-67, 474 
dispensation to France, XIV, 125 
Holy Office instruction regarding 
Christus Dominus, XIII, 119-23 
indult for night workers, XII, 88-89 
Luther’s doctrine about, XIV, 123- 
24 
religious related to, XII, 246-47, 
366-67 
text and translation of Christus 
Dominus, XIII, 103-18 
Eugenie legislation, related to natural 
and canon law, XIII, 382-97 
Evening Mass, 
Eucharistic fast, XIV, 29-30 
obligation to attend, XIV, 30-31 
permission for, XIV, 24-30 
Evidence, 
documentary, informal 
cases, XIV, 453-63 


marriage 
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rules of, XI, 58-76, 226-50 

testimonial, at civil law, XIV, 427- 
49; object of, 422-45; hearsay, 
446-49 


Excardination-incardination, XV, 434- 
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New diocese, XV, 437-438 
Priests, foreign country, XV, 437, 
440 
Exclaustration of religious, XII, 339- 


Excommunication, ; 
communists in Hungary punished 
by, XI, 547 yd 
communist youth associations pun- 
ished by, XI, 133 f. 
conspiracy against ecclesiastical au- 
thority punished by, XI, 134f. 
exile of Bishop Tato (Argentine), 
XV, 455 
Uae trading punished by, XI, 
Torte 
usurpation of office punished by, 
DG ee Se 
Extra-diocesan mission, administra- 
tion of, XI, 414 f. 
Extreme Unction, dying material 
heretics, XIII, 370, 374 


Fabrica, XIII, 191-94 
Faith, public profession of, XIII, 281- 
84 


Fast, 
confessor’s relation to Lenten, XI, 


115 f. 
Eucharistic, XII, 246-47, 366-67, 474 
Christus Dominus, commentary 
on, XIV, 1-31 
for evening Mass, XIV, 24-26 
see also Eucharistic fast 
holiday dispensation from, XII, 248 
relative norm of, XII, 44-65, 156-89 
Fecher, V., 
review of his work, A Study of the 
Movement for German National 
Parishes in Philadelphia and 
Baltimore (1787-1802), XV, 465 
Federal aid to education, XIII, 336 
Federation of Catholic Universities, 
XI, 136 ff. 
Federation of monasteries of nuns, 
XI, 428 f., 533-36 
Feeney, resistance to Archbishop of 
Boston by Father, XII, 477-86 
Feenstra, R., review of his work, 
Verkenningen Op Het Gebied Der 
Receptie Van Het Romeinse 
Recht, XI, 444 
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Fifth Synod of the Archdiocese of 
Cincinnati (1954) 
review of Statutes of, XV, 348 


Flags, XIII, 335 

Fad J. C., review of his work, The 
New Eucharistic Legislation, 
XIV, 90 


Form of marriage, 
Council of Trent, XIV, 155-58 _ 
extraordinary, history, application 
of (can. 1098), XIV, 148-84 
Form, lack of, marriage, 
proof of, XV, 374-392 
solemn process, , 387-390 
Forrest, M. D., review of his work, 
Priestly Ministration to the Dy- 
ing, XIII, 347 
Foundation funds, investment of, XI, 
52-55 : 
Fourth Copyright Law Symposium 
(book), review of, XIV, 231 
Fourth Diocesan Synod of Lafayette 
1953 
review of work, XV, 108 AP 
Fraud affecting superior’s permission, 
II, 462-64 
Freedom, 
of education, XV, 128 
in justice, XV, 125-131 
under law, XIV, 114-15 
Fugitive religious, XII, 462-64 
Function of the Public Schools in 
Dealing with Religion, The, (a 
report — American Council on 
Education), review of work, XIV, 


96-98 
Fund, clergy, XI, 307, 526 ff. 
Fundatio, Trust and, XV, 11-23 


Gabriel, patronage of St., XI, 332 
Galeotti, S., 
review of his work, The Judicial 

Control of Public Authorities in 
England and in Italy, XV, 347 

Garb, public schools related to the 
wearing of religious, XI, 448 f. 

Germanic law related to canon law, 
XI, 453-59 

Gonzalez, A., review of his work, 
Ideas Politicas de Sor Maria de 
Agreda, XII, 386 

Goyeneche, S., 

review of his work, Questiones 

Canonicae de Iure Religiosorum, 
XV, 464 

Gratian, papal allocution on cente- 
nary of, XII, 265-74 

Gregorian Mass stipend, investment 
of, XII, 240-42 
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Guarantees, prenuptial, see Cautiones, 
Ante-nuptial agreements. 


Harno, A. J., review of his work, 
Legal Education in the United 
States, XIV, 94 

Hearsay evidence, XI, 58-76, 226-50 

Heresy, 

cooperation through training of il- 
legitimate child in, XI, 107 f. 
externalization of, XII, 465-66 
Heretics, administration of  sacra- 
_ ments to, XIII, 357-81 

Hierarchy, 1951 statement of, XII, 
102-109 

Hines, V. J., review of his work, De 
Coniugum es ac de 
Civili Divortio..., XI, 162 f. 

Hohensee, H., 

review of his work, Folia, The 
Augustinian Concept of Author- 
ity, XV, 346 

Holidays, dispensation from fast and 
abstinence on civil, XII, 248 

Holy Communion, 

evening Mass, XIV, 24-25, 30 

Holy Ghost, Litany of, XIV, 59 

Holy Orders, quasi-religious as recipi- 
ents of, XII, 443-56 

Holy Saturday, liturgy, XII, 248-49 

Holy See, decrees of, Communist 
Countries, XV, 54-64 

House, 

local ordinary’s permission for es- 
tablishment of religious, XI, 105 f. 

religious affected by assignment to 
a, XII, 330-52 

Husband and Wife, unity of, modi- 
fied (civil law), XV, 210-211 


Illegitimacy, Baptismal certificates 
and adoption, XIII, 61-70 


Immigrants, spiritual care of, XI, 
538 f.; XII, 113, 369-70, 486 
Immigration laws of the United 


States, XII, 155 
Incardination, XI, 305 ff.; XII, 448-54 
of religious, XV, 370-371 
Incardination, and "Excardination, XV, 
434-441 
new diocese, XV, 437-438 
priests, foreign country, XV, 437, 
440 


Income ve on charitable businesses, 
XI, 148 
Inconvenience, serious, 
of faithful, "Bucharistic fast, XIV, 
17-23 
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of priests, Eucharistic fast, XIV, 
12-17 
Incorporation, parish with religious 
house, XV, 404-411 
Index, books placed on the, XI, 132 f., 
315f., 548; XII, 471, 487; XIV, 
63-64, 213, 362, 504; XV, 205 
India, 
councils and synods, XIII, 126-27 
evangelism in, XIII, 343 
India’s indult affecting the privilege 
of the faith, XII, 441-43 
Indulgence, 
extension of jubilee, XI, 316-24 
Way of Cross related to ‘loss OLexl, 
105 
Indulgenced prayers, 
new collection of, XI, 139 f. 
specific examples of, XII, 245, 472 
Inheritance tax on Mass bequest, 
XII, 378-79 
Insane criminals, penalty for, XII, 92- 
96 


Insincerity, proof of, XIII, 51-56 
Institutes, lay cooperation in found- 
ing, XIII, 297 
Intent, investment affected by do- 
nor’s, XI, 51 f. 
Intention, non-Catholic baptism re- 
lated to, XI, 181-205 
Interfaith conferences, XII, 99, 100 
International relations compared with 
canon law, XI, 479 ff., 484 ff. 
Interpellations, 
private, XI, 119 f., 286-90 
privilege of the faith related to the, 
XII, 432-37 
Interpreter, judicial, at canon, civil 
law, XIV, 412-13 
Introduction to Theology (ed. Henry; 
transl., Storey), review of work, 
Investment, of ecclesiastical funds, 
XI, 33-57, 511 f., 525 f. 
proceeds of alienation, XIV, 405-406 
regularity, unauthorized blessings 
related to, XI, 117 f 
Islamic law compared with canon law, 
XI, 462 f. 
Israeli, church property held by, 
TIT, 3 
Italian statesmen in papal audience, 
XI, 143 f. 


Jesuits, 
anti-Jesuit 
XIII, 234 
banned in Norway, XIII, 422 


laws in Switzerland, 


492 


Jesus Christ, Kingship, and the state, 
XIII, 399-402 
Jone, H., 
review "of his work, Commentarwm 
in Codicem Turis Canonici, XI, 
161 f. 
review of his work, Gesetzbuch der 
Latinischen Kirche, XI, 445 
Josaphat, St., Documenta Romana 
Beatificationis et Canonizationis, 
XIII, 346 
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Legitimacy related to parents’ good 
faith, XII, 466-67 
Lenten fast, confessor’s relation to, 
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Marquardt, J. J., review of his work, 
Loss of Right to Accuse a Mar- 
riage, XIII, 135 

Marriage, 
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forbidden books related to, XII, 

473-74 

India’s indult for, XII, 441-43 

indissolubility of, XII, 420-27 
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public opinion regarding, XII, 237- 


38 
records, XV, 78-80 
registration of officials assisting at, 
XII, 489 
sanation of Orthodox, XIII, 87 
supernatural law of, XV, 35-37 
Tametsi affecting United States, 
XI, 542-44 


493 
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bequests for, XII, 361-63, 378-79 
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libraries, XIII, 303-307 
Monasteries of nuns, XI, 428 f. 
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Hierarchy’s 1951 statement on, XII, 
102-109 
sermon on, XII, 275-81 
Mortgage, 
as alienation, XIV, 407-408 
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incorporation with religious house, 
XV, 404-411 
of religious, property administra- 
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i III, 227 
Penalties for forbidden trading, XI, 
516-19 


Penance, dying material heretics, 
XIII, 370, 374 
Periodicals, 
XIII, 298- 


in seminary libraries, 
322 
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exclausiration of, XII, 339-52 
Eucharistic fast of, XII, 246-47, 366- 


67 
fugitive, XII, 462-64; XV, 372-373 
house assignment of, XII, 330-52 
illness affecting residence of, XII, 
337-39 
local ordinary’s control over dioce- 
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recentiorem legislationem Russi- 
cam, XIII, 427 
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